Can and Should the New
Third-Party Litigation Financing
Come to Class Actions?

Brian T. Fitzpatrick*

In the United States, there has been tremendous growth in a form of
third-party litigation financing where investors buy pieces of lawsuits
from plaintiffs. Many scholars believe that this new financing helps
to balance the risk tolerance of plaintiffs and defendants and thereby
facilitates the resolution of litigation in a way that more closely
tracks the goals of the substantive law. In this Article, I ask whether
these risk-balancing virtues of claim investing carry over into class
action cases. This is a question that has not yet been addressed by
scholars because many think it is not possible for financiers to buy
pieces of class action lawsuits in the United States. But I show that
such investments are neither impractical nor unethical; indeed, it
appears that they are already here. It is therefore worth considering
whether the investments confer the same social benefits they do in
other cases. I argue that although class members do not need a risk
transfer device in class action cases because they are almost always
risk-neutral in light of their small losses, their lawyers do need such a
device. Although this does not necessarily mean that claim investing
is socially desirable overall in class actions, the social costs that have
thus far been identified with claim investing seem modest compared
to the benefits.
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INTRODUCTION

In a brilliant article in 2010 entitled Litigation Finance.: A Market Solution to
a Procedural Problem,' Jonathan Molot made a compelling case for third-party
financing of lawsuits: in a world where plaintiffs and defendants sometimes
have different risk constraints, selling some or all of legal claims and defenses
to unconstrained third parties offers us a more promising way to ensure that
lawsuits are resolved at the right “price” than procedural reforms to our legal
system. Professor Molot’s article has been incredibly influential, and has
contributed significantly to the tremendous rise over the last few years of a new
form of litigation financing in the United States where plaintiffs sell a portion
of their claims to third parties in exchange for upfront cash compensation.

In this Article, I ask whether the risk-balancing virtues of this new claim
investing carry over into class action cases. This is a question that has not
been much addressed by scholars because many commentators think it is
not possible for financiers to buy a piece of a class action lawsuit.? Some
commentators think it is impractical, others unethical. But in this Article I try
to show that it is neither impractical nor unethical for financiers to buy into
class action cases. Indeed, it appears that modified forms of this new financing
are already there. And I doubt these modifications are even necessary: I think
there are practical and ethical ways for financiers to buy portions of class
claims just as they do other claims.

For this reason, I think it is worth asking whether the social benefits of
claim investing identified by Professor Molot carry over to class action cases.
If not, perhaps we should foreclose any expansion of the new financing
into those cases. Indeed, given that plaintiffs are not often risk-averse in
class actions because they have so little at stake, it is hard to see what risk
disparity exists for financing to mitigate. However, this view overlooks the
role that lawyers play in class litigation; in many ways, the lawyers are the
real parties in interest. Class action lawyers are the parties who decide to
bring litigation and who decide when to settle it. These decisions are driven
by the fee awards (usually a percentage of the recovery) they stand to gain
from their cases. If they decide to settle too early because they are more risk-

1 Jonathan T. Molot, Litigation Finance: A Market Solution to a Procedural
Problem, 99 Geo. L.J. 65 (2010).

2 Butsee Linda Mullenix, Ending Class Actions As We Know Them: Rethinking the
American Class Action, 64 Emory L.J. 399, 445 (2014) (“[T]hird-party financing
ought to be barred because it incentivizes class litigation by nonparty actors
who are prompted by a profit motive — and not necessarily the best interests
of class members.”).
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averse than defendants, then there may indeed be risk-balancing gains when
they can sell some or all of their stakes to third parties.

This does not necessarily mean that we should continue to permit the claim
investing in class action cases. Some commentators have identified social
costs to the new financing as well as social benefits. Thus far, however, these
costs seem modest and unlikely to outweigh the benefits.

In Part I, I set forth a brief overview of the old and new forms of third-
party financing in the United States. I then recount the risk-balancing virtues
most scholars believe the new, claim-investing financing brings to American
litigation. In Part II, I discuss whether these virtues carry over to class action
litigation as well as show how the new financing can be — and, in some
respects, already is — used in class action litigation. In light of the risk-
balancing benefits financing can bring to class action lawyers, the benefits
of financing may very well outweigh the costs even in class action litigation.

I. THE OLD AND NEW THIRD-PARTY LITIGATION
FINANCING IN THE UNITED STATES

Lawsuits in the United States can be both expensive and risky, and litigants
have long mitigated these exigencies by turning to third parties to pay their
litigation expenses and to shift their litigation risk. Traditionally, these third
parties have been a litigant’s lawyer (i.e., contingency fees), a liability insurer,
or a recourse or nonrecourse lender. In Figure 1, I organize the traditional
sources of financing expenses and risk.

Figure 1: A Typology of Old Litigation Financing

Expense Financing Risk Financing

Contingency fees
Plaintiffs Nonrecourse loans
Recourse loans
Nonrecourse loans Liability insurance
Defendants Recourse loans
Liability insurance

As Figure 1 shows, both sides to a lawsuit have long had access to various
forms of expense financing; [ will not dwell on them much in this Article. But
this has not been so with regard to risk financing. Here, it has been thought
that plaintiffs have not had access to mechanisms to shift the risk that they
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might lose a lawsuit.? Defendants, by contrast, have liability insurance. Not
only do liability insurers help defendants by paying their litigation expenses,
but they assume much of the risk of adverse judgments as well.

However, this disparity has now been overcome. With the recent relaxation
of laws against champerty and maintenance,* plaintiffs can now sell portions of
their recoveries to non-lawyer investors.’ These investors — investment banks
and hedge funds like Burford Capital® and Bentham IMF’ — pay plaintiffs
cash up front in exchange for a percentage of their eventual recoveries (if
any).® The plaintiffs often use the money to pay their lawyers by the hour and
to pay for other litigation expenses — so claim investing can be a new form
of expense financing — but, for the first time, they can also use the money
to transfer the risk of an adverse judgment: they can book a certain gain now
and make the investor shoulder the risk instead. For this reason, in the eyes

3 Because the fronted legal services need not be repaid if the suit does not succeed,
contingency fees can also be seen as a very modest risk transfer device: the
plaintiff trades a portion of a potential future gain, for a certain gain (the value
of legal services) now. The same is true of the modest nonrecourse loans non-
corporate plaintiffs sometimes borrow to pay living expenses while their cases
are pending. See STEVEN GARBER, RAND CORP., ALTERNATIVE LITIGATION FINANCING
IN THE UNITED STATES: IssUES, KNOWNS, AND UNKNOWNS 9-12 (2010); Michael 1.
Krauss, Alternate Dispute Financing and Legal Ethics: Free the Lawyers!, 32
Miss. Civ. L. Rev. 247, 259-61 (2013); Molot, supra note 1, at 93-96.

4 Maintenance is the act of “helping another prosecute a suit.” In re Primus, 436
U.S. 412,424 n.15 (1978). Champerty is a form of maintenance whereby a third
party helps maintain a suit “in return for a financial interest in the outcome.”
Id. Maintenance was prohibited under the common law because it was thought
to encourage frivolous lawsuits — a justification that has lost force due to the
advent of modern legal ethics and other remedies to redress abusive litigation.
See AM. Bar Ass’N Comm’N oN Etnics 20/20, WHITE PAPER ON ALTERNATIVE
LiticatioNn FiInanciNG 9 (2011); Anthony J. Sebok, The Inauthentic Claim, 64
Vanp. L. Rev. 61, 98-120 (2011); see also Richard W. Painter, Litigating on
a Contingency: A Monopoly of Champions or a Market for Champerty?, 71
CH1.-KENT L. REV. 625, 639-44 (1995) (explaining how contingent-fee lawyers
came to be exempted from champerty and maintenance laws).

5  See Am. Bar Ass’N Comm’N oN EtHics 20/20, supra note 4, at 11-12; Ronen
Avraham & Abraham L. Wickelgren, Third Party Litigation Funding — A Signaling
Model, 63 DEPAUL L. Rev. 233, 242-44 (2013) (exploring state approaches to
litigation finance reform).

6  BurrorD CaPrITAL, http://www.burfordcapital.com/ (last visited Aug. 22, 2017).

BentHAM IMF, https://www.benthamimf.com/ (last visited Dec. 27, 2017).

8  See GARBER, supra note 3, at 13-16; Krauss, supra note 3, at 24-25; Molot, supra
note 1, at 96-98.
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of many commentators, the new financing is the functional equivalent of
liability insurance on the plaintiff-side of litigation.’ I depict this in Figure 2
by adding claim investing to the plaintiffs’ columns in Figure 1."

Figure 2: A Typology of Old and New Litigation Financing

Expense Financing Risk Financing

Contingency fees Non-lawyer claim investing
Nonrecourse loans

Plaintiffs

Recourse loans

Non-lawyer claim investing

Nonrecourse loans Liability insurance
Defendants Recourse loans

Liability insurance

Why does it make a difference whether plaintiffs have a risk-financing
device as defendants do? To see why, consider the all-too-common lawsuit
where the plaintiff is more risk-averse than the defendant. Without risk financing
available to the plaintiff, the plaintiff will be inclined to settle the case for
less than its expected value because the plaintiff is willing to trade more
money to avoid the risk of an adverse jury verdict than the defendant is.!! As
Professor Molot argued, this means that such a lawsuit is therefore not resolved
according to its “merits,” but, rather, according to the arbitrariness of which
side is more risk-averse.'? This is socially undesirable because, when lawsuits
are not resolved according to their merits, plaintiffs are not compensated and
defendants are not deterred as prescribed by the substantive law.!*

9  See, e.g., Charles Silver, Litigation Funding Versus Liability Insurance: What's
the Difference?, 63 DEPAUL L. Rev. 617 (2014). But see Michelle Boardman,
Insurers Defend and Third Parties Fund: A Comparison of Litigation Participation,
8 J.L. Econ. PoL’y 673 (2012).

10 As I explain below, in theory, nonrecourse loans can be made mathematically
similar to contracts to buy a portion of a claim, but it is difficult to make them
identical because doing so would require using a large number of repayment
gradations. As such, nonrecourse loans are a poor substitute for direct claim
investment. See infra text accompanying notes 20, 21.

11 See STEVEN SHAVELL, EcoNoMIC ANALYSIS OF ACCIDENT Law 186-90 (1987); Robert
D. Cooter & Daniel L. Rubinfeld, Economic Analysis of Legal Disputes and
Their Resolution, 27 J. Econ. LITERATURE 1067, 1076 (1989); Robert J. Rhee,
Tort Arbitrage, 60 FLa. L. Rev. 125, 143-49 (2008).

12 See Molot, supra note 1, at 70-71.

13 Seeid. at 67.
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I depict this in Figure 3, which is a common schematic that law-and-
economics scholars use to demonstrate at what price litigation settles. On
the left side of the schematic is the plaintiff’s economic position (‘“P”’), and
on the right side is the defendant’s economic position (“D”). In the middle,
the line “X” depicts how much money the average jury would award the
plaintiff in this lawsuit — what Professor Molot called the “merits.” The
lines “L” depict what each party expects to pay in litigation expenses to get to
the jury verdict. If we ignore risk preferences (i.e., ignore line “R” in Figure
3), the settlement range — the range where each party is made better off by
settlement rather than by expending litigation expenses to go to the jury —
is the area from X-L to X+L; the plaintiff is willing to settle for any amount
above what it expects to win before the jury minus how much it would cost
to get there, and the defendant is willing to settle for any amount below what
it expects to lose at trial plus how much it would cost to get through it. In an
ideal world, the lawsuit would settle at the “X” line because we assume that is
the level of compensation and deterrence the substantive law has determined
we need.'* Because the settlement range is symmetrical around “X” in this
example, if the parties are equally strong negotiators, that’s exactly where
we might expect the settlement to fall. If it does, then the lawsuit resolves at
the “right” price without wasting resources on trial. That is what economists
call Pareto efficient.

Figure 3: A Model of Settlement

14 See, e.g., Janet C. Alexander, Do the Merits Matter? A Study of Settlements in
Securities Class Actions, 43 StaN. L. Rev. 497, 498 & n.3 (1991) (using trial
outcomes as the baseline because trials are designed to result in an accurate
decision under the substantive law, and they do a “good enough” job at this
task).
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But many things can disrupt this happy story. The parties may not agree
on what the expected value of the case is.'” The parties may not have equal
litigation expenses.'® Either of these things can skew settlement away from
“X.” Or, as relevant here, the parties may have different risk preferences. 1
have depicted this in Figure 3 with the line “R” — a line that shows how
much the plaintiff is willing to pay to avoid running the risk of losing the
trial. If the defendant is risk-neutral and therefore has no “R” line, then, as
the Figure shows, the settlement range becomes X-L-R to X+L. Because this
range is asymmetrical around “X,” even when the parties are equally strong
negotiators, we would expect the settlement to fall somewhere short of “X.”
This means we would not expect the plaintiff to receive all the compensation
prescribed by the substantive law nor expect the defendant to face the right
level of deterrence.

The virtue of the new, claim-investing financing is that it mitigates the
problem of risk imbalance. Now, the risk-averse plaintiff can simply sell
some or all of its claim to a third-party financier who is risk-neutral. It is
true that the plaintiff does not receive quite the compensation the substantive
law prescribed because it must pay some sort of premium to the third-party
financier, but the plaintiff gets much closer than if it had to do it alone. And,
although the defendant may or may not face the deterrence that the substantive
law prescribed, depending on whether the plaintiff transfers enough risk to
reduce “R” in Figure 3 to zero, again, things are better in that regard than
they would be without financing.

I1. WHAT ABOoUT CLASS ACTIONS?

Do the risk-balancing virtues of claim investing carry over to class action
litigation? Commentators have not yet addressed this question because it is
thought that it is not possible for financiers to buy a piece of a class action
lawsuit. Indeed, the major claim-investing financiers say they have eschewed
any interest in funding class action cases in the United States. Part of this is
no doubt to stave off political controversy — class actions are as controversial
in their own right as the new financing is; combining the two would bring a
world of trouble. But part of this is also because it is thought difficult to put
together the financing deals in class action cases. In these deals, investors buy
a portion of a plaintiff’s recovery; the investor enters into a contract directly
with the plaintiff. Thus, in a class action case, the investor would have to

15 See SHAVELL, supra note 11.
16 Seeid.
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find each and every class member and enter into an agreement with them in
order to receive a share of the class’s recovery. This is obviously difficult to
do and many people think it is completely impractical.

On the other hand, it is how things are done in other countries. In Australia,
for example, investors who want to fund securities fraud classes find shareholders
and sign them up one by one. What happens if they don’t get everyone signed
up? The class action proceeds only with the shareholders who did.!” There
is nothing to stop financiers in the United States from doing this, too, but it
comes at a high price: it converts our opt-out class action into an opt-in one
because only the class members who opt in to the financing agreement stay
in the class.'® Whatever attraction this has had to investors in Australia, it has
not proved attractive to financiers in America.

What about the class action lawyer? Couldn’t the financier buy a share
of the lawyer’s portion of the class’s recovery, thereby indirectly buying a
share of the class’s recovery? For example, class action lawyers are usually
awarded 25% of any class recovery they win in the United States;!® why
couldn’t the financier buy half of that and thereby take what will probably
be a 12.5% stake in the case? The problem here is not a practical one, but an
ethical one: lawyers cannot split their fees with non-lawyers.?

17 See Deborah R. Hensler, The Future of Mass Litigation: Global Class Actions
and Third-Party Litigation Funding, 79 Geo. WasH. L. Rev. 306, 321 (2011);
Michael Legg et al., The Rise and Regulation of Litigation Funding in Australia,
38 N. Ky. L. Rev. 625, 642-44 (2011). Although not a class action, a similar
mass-representation-sign-up effort has been attempted in Germany for car owners
who wish to sue Volkswagens for its diesel-engine emissions scandal. See My
RiGHT, https://www.myright.com/ (last visited Dec. 27, 2017).

18 Needless to say, trying to get as many class members as possible to sign a financing
agreement is expensive and sacrifices some of the efficiencies of the class action
device. See Jasminka Kalajdzic et al., Justice for Profit: A Comparative Analysis
of Australian, Canadian and U.S. Third Party Litigation Funding, 61 AMm. J.
Comp. L. 93, 96-104 (2013).

19 See Brian T. Fitzpatrick, An Empirical Study of Class Action Settlements and
Their Fee Awards, 7 J. EMPIRICAL LEGAL StuD. 811, 834 (2010).

20 See MopEL RULEs oF Pror’L ConpucT R. 5.4(a) (2013); see also Molot, supra
note 1, at 98, 111 (“Unlike maintenance and champerty restrictions that have
been relaxed in many states to permit litigation plaintiffs to sell portions of their
claims, the ethical prohibition against attorney fee sharing is uniform.”). This
rule has apparently been relaxed to some extent in the District of Columbia
and Washington State. See D.C. RULEs oF PrRor’L ConpucT R. 5.4; WA RULES oF
Pror’L Conpuct R. 5.9.
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But I have seen lawyers do it nonetheless, by converting fee-splitting
contracts into graduated, nonrecourse loans or into firm-wide, revenue-splitting
contracts. Consider first the graduated, nonrecourse loan. In a common
nonrecourse loan contract, the borrower pays nothing if the lawsuit fails,
but pays back a multiple of the loan if the lawsuit is successful. It is routine
for such contracts to require the borrower to pay back higher multiples the
longer it takes to resolve the lawsuit. But what if the contract graduated the
multipliers based on the amount the lawsuit recovered rather than the duration
of the lawsuit (e.g., 1.5x if the plaintiff recovered one million dollars or
less; 2x if the plaintiff recovered between one and two million dollars; 3x if
the plaintiff recovered above two million dollars)? It would approximate a
contract whereby the lender received a percentage of the recovery; the greater
the number of partitions, the closer the two contracts would come to one
another.?! But if that is too complicated for you, there is an even easier way
to evade the ethical rule: lenders are often allowed to recover a percentage of
a lawyer’s fees from his portfolio of cases (i.e., firm-wide gross revenues),
even though they are not allowed to do so from a single case.? It is therefore
not surprising that one of the most popular courts for class action filings has
now entered a standing order requiring “disclosure [of] any person or entity
that is funding the prosecution of any claim or counterclaim” in a class action.*

Thus, modified versions of the new financing are already afoot in class
action cases. But could the modifications be dropped and investors find some
way to buy a share of the class’s recovery directly, without losing the power
of the opt-out class action? I think they can. In my view, we already have
a mechanism at our disposal to force class members to pay financiers even
when they do not affirmatively consent to doing so; it is the same mechanism
we use to force class members to pay class action lawyers when they do not
consent to doing so: unjust enrichment doctrine.*

The lawyers who file and prosecute class actions create benefits for class
members equal to whatever class members recover in the class actions; under

21 See Anthony J. Sebok, Selling Unmatured Attorneys’Fees, 2018 U.ILL. L. Rev.
(forthcoming). Many but not all states permit such contracts. See id.

22 See, e.g., Hamilton Capital VII, LLC v. Khorrami, LLP, 2015 BL 265453 (Aug.
17, 2015) (upholding such an arrangement against a fee-splitting challenge).
See generally Radek Goral, The Color of Money: A Story of One Complex Case
and Its Many Financiers, 12 N.Y.U. J.L. & Bus. 681 (2016).

23 See Standing Order for All Judges of the Northern District of California: Contents
of Joint Case Management Statement (effective Jan. 17, 2017).

24 See Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980) (describing unjust
enrichment, in the context of class actions, as an “exception” to the “general
principle” that litigants must pay for their own attorney’s fees).
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this doctrine, it is unjust for the class to take the benefits and not pay the lawyers
for creating it.”* This is also sometimes called the “common benefit” doctrine.?
There is nothing in this doctrine that limits its application only to efforts by
lawyers who create benefits for others; indeed, its earliest application was to
efforts by one of several trust beneficiaries to improve trust assets; the other
trust beneficiaries were forced to pay their fair share for these efforts.”” If
third-party financiers likewise provide the class with help, there is no reason
why the class should reap the benefit of the help without paying for it. When
a class action settles or ends in a verdict, a court could give a portion of any
judgment to the financiers, just as it does now to the lawyers. Apparently,
Canadian courts have already adopted this approach to accommodate financing
in class actions,?® and Australian courts are considering it as well.”’ I see no
reason why it cannot be done in the United States, too.

How might all of this work in practice in the United States? It might work
in one of two ways. First, a financier could appear before the court at the outset
of'a case — presumably with the support of the class representatives or class
counsel — and ask the court to permit it to pay the litigation expenses in the
case, to pay the class upfront compensation, or both, in exchange for some
percentage of the recovery should there be one. Although it would be unusual
to make such an arrangement before the case is over,*® courts have done it for

25 See Cent. R.R. & Banking Co. v. Pettus, 113 U.S. 116, 126-27 (1885); Lindy
Bros. Builders, Inc. of Philadelphia v. Am. Radiator & Standard Sanitary Corp.,
487 F.2d 161, 165-66 (3d Cir. 1973).

26 See Rosenbaum v. MacAllister, 64 F.3d 1439, 1444 (10th Cir. 1995) (explaining
the common benefit doctrine and its origins). The common benefit doctrine is
also sometimes referred to as the “substantial benefit” doctrine. RoBErT L. RossI,
1 AtTorRNEYS’ FEES § 7:3 (3d ed. 2013).

27 Trustees v. Greenough, 105 U.S. 527 (1881); see also John P. Dawson, Lawyers
and Involuntary Clients: Attorney Fees from Funds, 87 Harv. L. Rev. 1597,
1601 (1974) (identifying Greenough as the “first landmark case” recognizing
the common benefit doctrine).

28 In Canada, judges have the statutory authority to “make any order . . . to ensure
[the] fair and expeditious determination” of a class action. Under this authority,
Canadian courts can bind absent class members to third-party financing contracts,
despite the fact that they never signed the agreement or did anything other than
fail to opt out. See Kalajdzic et al., supra note 18, at 115-16.

29 See Vicki Wayne & Vince Morabito, When Pragmatism Leads to Unintended
Consequences: A Critique of Australia’s Unique Closed Class Regime, 19
THEORETICAL INQUIRIES L. 303 (2018).

30 See Davip F. HERR, ANNOTATED MANUAL FOR COMPLEX LITIGATION § 14.222 (4th
ed. 2013).
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attorneys’ fees®' and there is no reason they could not for a financier. Indeed,
not only has it been done for fees, but scholars think the best way to set fees
is at the outset of the case;* the same is true for third-party financing.* (Even
better still would be to auction off financing** — or to auction off the entirety
of the class’s claims® — at the outset of the case.)

Second, the court could pay the financier at the end of a case much as it
does now the class action lawyer. In this scenario, the financier could strike
a deal with the class representative or the lawyer at the outset of the case to
pay the litigation expenses in the case (i.e., class counsel’s fees by the hour
and costs for experts and the like) in exchange for support from the class
representative or the lawyer at the end of the case for a request to the court
to pay to the financier the common-benefit award that would otherwise have
gone to the lawyer. It will obviously be riskier for the financier to wait until
the end of the case to learn how much of the class’s recovery the court is
willing to pay it, but class action lawyers routinely endure the same risk and
they still bring class action cases. Although the back-end scenario may make
financing more expensive, it should not make it impossible.

% sk sk

Thus, I think the new financing is already in our class action cases in some
form and may very well expand in the future. If so, then it is worth asking
whether the same risk-balancing virtues of the new financing discussed in
the previous Part can be found as well in class action cases. If not, perhaps
we should foreclose any expansion of the new financing into those cases.
On the one hand, it is hard to see any benefit to permitting the plaintiffs in
class action lawsuits to access risk financing. As Professor Molot himself has
noted, the vast majority of class actions are comprised wholly or at least mostly

31 SeeFep. R. Civ. P. 23(g)(1)(C)-(D) (authorizing the consideration of attorney’s
fees when appointing class counsel at the beginning of the case); /n re Cendam
Corp. Litig., 264 F.3d 201 (3d Cir. 2001); In re AuCiion Houses Antitrusc Litig.,
197 FR.D. 71 (S.D.N.Y. 2000).

32 See Jonathan R. Macey & Geoffrey P. Miller, The Plaintiffs’ Attorney s Role in
Class Action and Derivative Litigation: Economic Analysis and Recommendations
for Reform, 58 U. CH1. L. Rev. 1 (1991).

33 See Tyler W. Hill, Note, Financing the Class: Strengthening the Class Action
Through Third-Party Investment, 125 YALE L.J. 326 (2016).

34 Seeid.

35 See Macey & Miller, supra note 32.

Citation: 19 Theoretical Inquiries L. 109 (2018)



120 Theoretical Inquiries in Law [Vol. 19:109

of persons with only a small stake in the lawsuit;* that is, class members are
typically not risk-averse at all over the small losses that class actions usually
seek to redress.”” This is, of course, one of the primary reasons why we have
the class action to begin with: to aggregate into a viable litigation vehicle
claims that are too small to bring on their own.*® If the principal benefit of
the new financing is to permit the plaintiff side to draw even with the risk
profile of the defendant side, then there is no such benefit to realize through
financing to class members.

However, as noted above, the financing can also take place (and is already
taking place in some form) vis-a-vis the class action lawyer. And, indeed,
even more so than in individual cases, the lawyers are the real parties in
interest in class action cases; they are the ones making the decisions whether
to settle and for how much.** If we are concerned about risk aversion skewing
settlements, then, in class action cases, we should be focused on the lawyer
and not the class member anyway. If class action lawyers under-settle cases
due to risk imbalances, then class members get too little compensation and
defendants face too little deterrence in exactly the same way that we worry
plaintiffs and defendants do when there are risk imbalances in individual
cases. And unlike class members, class action lawyers are risk-averse; they
have a lot of time and money on the line in class action cases and even the
largest firms with vast portfolios of cases are not risk-neutral in their largest
cases. Thus, it seems to me that the new third-party financing can do work
even in class action cases to the extent that the financiers buy some or all of
the lawyers’ stakes.

It is true that claim investing might sometimes exacerbate rather than
ameliorate risk imbalances in class action litigation. This is the case because
the class action device has the effect of increasing risk to the defendant. If a
class action case goes to trial, a single jury might resolve thousands or even
millions of claims. This makes the defendant’s worst-case scenario — losing
every single case — a realistic possibility (perhaps the same probability of
losing any single case).*’ For this reason, class action lawyers sometimes

36 Molot, supra note 1, at 71; see Brian T. Fitzpatrick, Do Class Action Lawyers
Make Too Little?, 158 U. PENN L. Rev. 2043, 2067 (2010).

37 See Fitzpatrick, supra note 36.

38 Seeid.

39 For a recent treatment of this point, see Russell M. Gold, Clientless Lawyers,
92 WasH. L. Rev. 87 (2017).

40 See Richard A. Nagareda, Aggregation and Its Discontents: Class Settlement
Pressure, Class-Wide Arbitration, and CAFA, 106 CoLum. L. Rev. 1872, 1881
(2006).
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may be /ess risk-averse than defendants once a class is certified.*' If we add
claim investing on the plaintiff side, too, we arguably make the risk disparity
worse, not better.

Of course, defendants already have access to liability insurance to shift this
risk. But if the worst-case scenario is big enough — i.e., beyond the abilities
of corporations to buy liability insurance — even rich corporations might be
willing to pay a risk premium to avoid trial.** In my view, however, there are
better ways to deal with the trial risk that class actions impose on defendants
than to neuter third-party financing: stop letting one jury decide the entire
class action case. | have long proposed sampling to resolve class action trials
for this very reason.* To borrow Professor Molot’s formulation: sometimes
the best solution to a procedural problem may still be a procedural one.*

This does not mean that claim investing is necessarily socially desirable in
class action cases. Some commentators have identified social costs associated
with claim investing. Any serious inquiry into the desirability of claim investing
in class actions must assess these potential costs, and, in the paragraphs below,
I attempt to do so briefly.

Perhaps the most popular complaint about claim investing is that it leads
to more litigation.* This might be bad insofar as litigation increases the
costs of undertaking activities in our society. But if financing leads to more

41 Seeid. at 1886; see also Robert G. Bone & David S. Evans, Class Certification
and the Substantive Merits, 51 Duke L.J. 1251, 1292-300 (2002) (explaining
how the certification decision drastically raises the stakes for defendants).

42 See In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1298-99 (7th Cir. 1995)
(Posner, J.) (arguing that class actions lead to “blackmail settlements” because
defendants “fear . . . the risk of bankruptcy [and] settle even if they have no
legal liability,” rather than “stake their companies on the outcome of a single
jury trial”). But see Charles Silver, We 're Scared to Death: Class Certification
and Blackmail, 78 N.Y.U. L. Rev. 1357, 1359, 1414-15 (2003) (arguing that
there is little to no empirical support for the assertion that class action litigation
threatens corporate defendants with bankruptcy, and that the existence of liability
insurance suggests that, when not threatened by bankruptcy, corporations will
behave in a risk-neutral manner).

43  See Fitzpatrick, supra note 36, at 2073.

44  See Molot, supra note 1, at 70-71.

45 See, e.g., U.S. CHAMBER INST. FOR LEGAL REFORM, SELLING Lawsuits, BuyING
TROUBLE 5-7 (2009); Paul H. Rubin, Third-Party Financing of Litigation, 38 N.
Ky. L. REev. 673, 683-85 (2011); see also David S. Abrams & Daniel L. Chen, 4
Market for Justice: A First Empirical Look at Third Party Litigation Funding,
15 U. Pa. J. Bus. L. 1075 (2013) (finding that third-party financing in Australia
increased the amount and duration of litigation).
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litigation, it would seem to do so only because, as I explained, the financing
disadvantages of plaintiffs have led them to file too few cases now. Thus,
this is really not a cost of claim investing, but a benefit. The same is true of
the worry that claim investing will cause litigation to last longer, thereby
consuming greater resources of the parties and the court system.*® Although
other scholars dispute this notion,*” even if it is true, again, it would seem to
do so only because a world without claim investing led parties to settle cases
too quickly for lack of resources or lack of risk tolerance.

Some scholars have been concerned that claim investing could increase
agency costs because now there are two agents who might have interests
that diverge from the litigant’s: the lawyer and the investor.*® Other scholars
dispute this notion, too,* but, even if it is true, it seems to me the problem is
solvable by contract: why wouldn’t a financier write the financing contract to
align the lawyer’s interests as closely as possible with its own? Of course, this
will not eliminate the preexisting lawyer-client agency costs in class action
litigation, but I see no reason why claim investing should exacerbate them.

Finally, some scholars worry that the new financing will skew the types of
cases that are litigated.*® For example, some scholars note that it is difficult
for financiers to make money on suits seeking only injunctive relief; thus,
financing will shun such cases.’' Others worry that financiers will be drawn
most particularly to low-probability cases (because here the risk-tolerance
differentials between financiers and litigants are the greatest).> As an empirical

46 See, e.g., U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 45, at 6-7; Abrams
& Chen, supra note 45.

47 See, e.g., Michele DeStefano, Nonlawyers Influencing Lawyers: Too Many
Cooks in the Kitchen or Stone Soup?, 80 ForpHAM L. REv. 2791, 2830 (2012);
Maya Steinitz, Whose Claim Is This Anyway? Third-Party Litigation Funding,
95 MinN. L. Rev. 1268, 1305 (2011).

48 See, e.g., Bert 1. Huang, Litigation Finance: What Do Judges Need to Know?,
45 CoruM. J.L. & Soc. Progs. 525, 527 (2012); Jeremy Kidd, To Fund or Not to
Fund: The Need for Second-Best Solutions to the Litigation Finance Dilemma,
8 J.L. Econ. & PoL’y 613, 634-35 (2012); Mullenix, supra note 2, at 445;
Steinitz, supra note 47, at 1323-25.

49 See, e.g., Elizabeth C. Burch, Financiers as Monitors in Aggregate Litigation,
87 N.Y.U. L. Rev. 1273 (2012); DeStefano, supra note 47, at 2829-30; Painter,
supra note 4, at 668-74.

50 See, e.g., U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 45; John C. Coffee,
Jr., Litigation Governance: Taking Accountability Seriously, 110 CoLum. L. Rev.
288, 342 (2010); Steinitz, supra note 47, at 1321.

51 See, e.g., Coffee, supra note 50; Steinitz, supra note 47, at 1321.

52 See U.S. CHAMBER INST. FOR LEGAL REFORM, supra note 45.
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matter, these scholars may very well be correct (though others scholars think
investors will finance the most meritorious rather than the least meritorious
cases®), but I have a hard time understanding these concerns as “costs.”
That is, it seems to me that financing is only additive: it does not depress the
litigation of injunctive or high-probability cases; it only adds the litigation of
other cases. The only objection that can be made here, it seems to me, is that
it is not the highest use of court resources to litigate the sorts of cases that
will be financed, and this will deprive higher-priority cases of those resources.
This strikes me as a sound objection only for low-probability cases, and, even
if financing leads to more of these cases, it strikes me as a vanishingly small
cost compared to the financing benefits described above.

For all these reasons, even in class actions the case against claim investing
strikes me as weaker than the case for it.

CONCLUSION

I think the day when financiers buy up pieces of class action cases may
already be upon us in the United States. Moreover, whatever practical or
ethical hurdles do still stand in the way may soon be toppled. It is therefore
worth asking whether claim investing offers the same risk-balancing benefits
in class action cases that it does in other cases. I think it does, but not because
plaintiffs need risk transfer devices; rather, it is because their lawyers do. This
does not necessarily mean that this new financing is socially desirable overall
in class actions, but the social costs that have thus far been identified with the
new financing seem modest compared to the social benefits.

53  See Max ScHANZENBACH & Davip Dana, How WouLp THIRD ParTY FINANCING
CHANGE THE FACE OF AMERICAN TORT LITIGATION? THE ROLE OF AGENCY COSTS IN
THE ATTORNEY-CLIENT RELATIONSHIP (2009) (contending that third-party financing
will also reduce the incentives to bring and maintain nuisance suits by giving
the parties a signal of the low quality of the case).
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