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Directive 2003/6/EC of the European Parliament and the Council of the
European Union, released on January 28, 2003, related to “Insider Dealing

and Market Manipulation (Market Abuse).”
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: 120,112 (2d Cir. 1993))

Unlike a loaded weapon which may stand ready
but unused, material information can not lay idle
in the human brain.

J°¥ 1M DIINDI 0IXR YW nawnn Lpyv 0°%3 0IR YW Pwyn :abvx 95 Yy
QIR NAwn» Sw 1n1°a Yy (Brian, C.J.) 18712 D°0DIWA 1pT 2w AVITR INIPIRD
:171DXI7 NIDIND

The thought of man is not triable, for the devil
himself knoweth not the thought of man (G.
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Williams, Criminal law, London, 2nd. ed., 1961,
1).
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:(661 ,0W) 79X 0°727 19IMIR2 ,(Lipson, 278 F.3d 656, (7th Cir. 2002)

If Lipson possessed nonpublic information which
showed that Supercuts stock was overpriced, and
having this information he sold a large quantity of
that stock shortly before the information became
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public and the stock dropped sharply in value,
common sense tells us that it is probable that his
decision to sell when he did and how much he did
(rather then sell later or sell less) was influenced
by the information.

NWID2 OnIT ATRY YA7 WY-IAKRD NI 2w 001wy °917en vbwnn-noa
:SEC v. Adler, 137 F. 3d 1325 (11th Cir. 1998), 1337 : Adler

... [W]hen an insider trades while in possession of
material nonpublic information, a strong inference
arises that such information was used by the
insider in trading.
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Section 10 - Requlation of the Use of
Manipulative and Deceptive Devices

It shall be unlawful for any person ...
a e

b. To use or employ, in connection with the
purchase or sale of any security ... any
manipulative or deceptive device or contrivance in
contravention of such rules and regulations as the
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Commission may prescribe as necessary or
appropriate in the public interest or for the
protection of investors.

(SEC) Securities Exchange Commission -7 7ppn 10b 7°Y03w 1N31520 1127
%W JW19°52 .ANY 12 2°171 XY IWKI pIn?w 10b f°y0? 71717 119I0Ww 10b-5 995 nx
DY 92YW *m5 0°1D WK IR ’D NI37-NIZINA VOWNAT-NA wvap 19K 177-DIRIIN
“on the basis of material nonpublic 792n7 W 79 nI7°°12 0D OX 173V IXD

:IX9 ,information”

United States v. O’Hagan 117 S.Ct. 2199, 2207 (1997); Chiarella v. United
States 445 U.S. 222, 228-229 (11979), 100 S. Ct. 1108, 1114 (1980).
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19%91 92 .P1H5W 10b 7°y0 NXII770 “deceptive device” I7-7°¥m N0 71170 ,0°107
VOWMNIT-"N2 INXINT TRMI ,(D°ID ¥YI°n Y7'W) “on the basis” 19%pP2a 77Mp0 An01n
.0°10 ¥7°» YW “on the basis” 7P0°Y 0°1D5 WOX WY NI12°01 19%2 DAYy 1’35 077°1°2
19201 37 TR0 °D 1920 VOWMI-N2 nXp n .anxy ]’2'7 0°1°2 117'71'!3 LOWNIT-"N1I
n»wya °2 ,11°°17 ,0p0 YN '[’35 Q°157 ¥T°1n 1°2 °D2°0 Wp nv5I1n% Sv1 yainn Yy
ANIWNaw 0°ID IO Yy nwyn 1o%0 02100 wOR JRN0R 773207 N1°1na AP0 YR
:HUnY IR
United States v. Smith, 155 F. 3d 1051, 1066-1069 (9th Cir. 1998); SEC v.
Adler, 137 F. 3d 1325, 1337-1339 (11th Cir.1998) ; SEC v. Lipson, 278 F.3d
656, 660 (7th Cir. 2002).
YI°1 17°2 11°7 02197 WOR YD MU0 ¥aInh 1% 7w 3920 D2INX vDWH-"N2 197X
:IP0°YR NYY (“knowing possession”) 0°1p
United States v. Teicher, 987 F. 2d 112, 120-121 (2nd Cir. 1993).

$TIWTI IR, VDWNT-INA 172 AYIINIW NPIvnnT IRONY
Karen Schoen, "Insider Trading: The 'Possession versus Use' Debate", 148
U. Pa. L. Rev. 239; Kevin Warner, "Rethinking Trades 'On The Basis Of
Inside Information: Some Interpretations of SEC Rule 10b5-1", 83 B.U. L.
Rev. 281 (February, 2003).
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Rule 10b5-1 - Trading “on the Basis of” - 30303257 - Rule 10b5-1 1w - wIn
X177 171 995 Yw 1371y .Material Nonpublic Information in Insider Trading Cases
T’:'? 12 P°I0N 0°15 WORW 0°1D ¥I°n 1°2 °D2°07 WpPa N0 5y X177 2701 :I0WD
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This provision defines when a purchase or sale
constitutes trading "on the basis of" material
nonpublic information in insider trading cases
brought under Section 10(b) of the Act and Rule
10b-5 thereunder. The law of insider trading is
otherwise defined by judicial opinions construing
Rule 10b-5, and Rule 10b5-1 does not modify the
scope of insider trading law in any other respect.

$7201 °727 0°X2 Jwnial

(a) General. The "manipulative and deceptive
devices" prohibited by Section 10(b) of the Act
and Rule 10b-5 thereunder include, among other
things, the purchase or sale of a security of any
issuer, on the basis of material nonpublic
information about that security or issuer, in
breach of a duty of trust or confidence that is
owed directly, indirectly, or derivatively, to the
issuer of that security or the shareholders of that
issuer, or to any other person who is the source
of the material nonpublic information.

PPTMM XIT TV 7720 YW 7Y NI9°°12 Ap0OY AWIVA 0IR 0D ¥AIp wIAN A7 99O
YT°n YW “on the basis” TNWYIW ApDIY X7 APO°YA L7920 ANIX YW 021D ¥ION2
: 29577 1what .0%1Dn

(b) Definition of "on the basis of". Subject to the
affirmative defenses in paragraph (c) of this
section, a purchase or sale of a security of an
issuer is "on the basis of" material nonpublic
information about that security or issuer if the
person making the purchase or sale was aware of
the material nonpublic information when the
person made the purchase or sale.
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(affirmative N1 ¥23p1 wInn 9957 7°0Im ,“on the basis” NI7372 IR
TNIRD NAR 2w AnR 0°317% XI7 N1 Yanin oow Yy Yuint ,vamb defenses)
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Newby v. Lay (In re Enron Corp. Secs.), 258 F. Supp. 2d 576 (S.D. Texas

2003).
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To resolve this conflict, the SEC recently adopted
a new rule, Rule 10b5-1 under the Exchange Act,
effective October 23, 2000, 17 C.F.R. § 240.10b5-
1(b), to address the question "what, if any, causal
connection must be shown between the trader's
possession of inside information and his or her
trading.” ... The rule largely adopts the Second
Circuit's "knowing possession” test in Teicher but,
as in Adler, employs it to create a rebuttable
presumption: a plaintiff makes a prima facie case
that the defendant is liable for insider trading
merely by showing that the defendant was "aware
of the material nonpublic information" when he
made the purchase or sale of the securities.
...The rule establishes several affirmative
defenses available to a defendant to rebut the
presumption by showing that, in good faith and
not as a part of a scheme to evade liability, he did
not use material nonpublic information in entering
into his trading decision. Specifically, the
defendant may provide evidence that before he
became aware of the material nonpublic
information, he had structured his securities
trading plans and strategies in one of the
following ways: (1) that the defendant had entered
into a binding contract for the trade before he
obtained the inside information; (2) that the
defendant had instructed another person to
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execute the trade for him before the defendant
obtained the inside information; or (3) the
defendant had established a written plan for
specific purchases or sales of the securities
before he obtained the insider information.

Moreover the contract, instruction or plan had to
meet specific requirements that did not allow the
defendant to exercise any subsequent control
over or alteration of that contract, instruction or
plan with respect to the purchases or sales of the
securities: it (1) must have expressly specified
the' amount, price and date; (2) must have
provided a written formula or algorithm, or
computer program for determining amounts,
prices, and dates; or (3) did not permit the
defendant to exercise any subsequent influence
over how, when or whether to execute the
purchases or sales, and that any other person
who did exercise such influence was not aware of
the material nonpublic information when he did
so. ... Accordingly, this Court defers to the SEC
and adopts Rule 10b5-1's "awareness" standard.
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