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1°2 3$.772NN T2 OT-DY YINRITIN D1POYN DIINN PIN HY NI9N NYINA NI 1PH2 )PNVPITN NN
NI INMINNN DY NYTHY PN DXNNN OMNVPTN 71P9D) DIYAIND MYV NN NNT INNTT DY 1PHYN LOVIN
(“honesty and integrity”) NI¥1M MMINN DY THNDNY INYI 7PN )PNVPPTNIY PIX) DI TN DY MPIN
POND ,0>T2IYM NONINN PVWYN DY NP PNVPIPTN NIN NN, DINNK ,IYIN VIVNN N1 35.772NN YT DY
995 VAYNN N, TPYNT .Y IYPNI MTIPI YIDYD ONMNN NI2ND D NVPITN DXIANY NNNNXIN MINND
PWNOVPPTN HY NVOWNN NNMINN D NVPPTN YW (duty of care) M NN NN TIN2 MP9N NAIN NN
IYPNA LVIN VIVNN NP2 .TPDONI NIND MPI9N NN NN PTIN VIVNN NP2, NIV 36.1772N7N NOMIN DY

37 Briggs v. Spaulding 221 19 -n NN NI120-MNIR DY J5¥N LAVND N YV PIN PO NN M

Graham v. Allis-Chalmers Manufacturing Co., 188 A. 2d 125 (Del. 1963) 3

127 mya ,ov 3#

.130 mya ,ow 3°

“[The directors’] duties are those of control, and whether or not by neglect they have made themselves liable) ow ,ow %
.(for failure to exercise proper control depends on the circumstances and facts of the particular case.”

79 5wa paan Sv ©NVPTN DX yan First National Bank of Buffalo -n v prann nwao nmxa .141 U.S. 132 (1891) ¥
MTY NN N ND MY IR NP KD DNOPPTAV WO PN .PIIN DY DY NPIDN 10 NMIYN W TPN NOV
D50 LAVYNN NI .V YNNI PIAN NITIN IY INPIN DY DINVPPTNVY YR 1PIYN LIVNRN N . TIYY,DINY DXIMY HYW NPNID

25 NMIVA ADIN DY NINXIN 71PN XD NNIN VN DMINI XD NHMIND DY NYTY 1PN0PTN DY Nowd ,nbwd NHNINN DX D) ¥
.166 — 165 'ya 0w .(“gross inattention”) Y1wnN



YN ONY 0NV $IPX MIP2 P9 NMINI XD NNMND NNYD NPINNI DIRWYN DNPNVPIT 7D Yyap)
7Y 38 (“something occurs to put them on suspicion that something is wrong”) N7 N NWNY
NN DY IN NN INDYNN ON P NP9 HTNN HYWI DININK IRYND DNIPNVPIT YD VIVNN N4 YIP
“ignored either willfully ) @121y ¥ NMINI XY NNMINN DY DY DIPYNN D172 NININ MINDON DTN
LAVYNN N2 27D, NRT OY ¥.(or through inattention obvious danger signs of employee wrongdoing”
40,0721y HY NNINI XY NNNINN NVNY NN WaNDY 1155 DMIVPTN DY NN Dono Graham aya

HANNDT DY YYD VIV N TN N, NNP*2Y NNOY Graham noon » 18D DY TP

MDYNN LAVYN NP2 HY DDNONN PTN PO 1M ,Graham Prya PN PO DIDIS INKRD DINVY NYIYYO

112N-MXIND HNNIN NVIPWN NNPIAN LITHIVD NN NWYNY 2% N1 T P 22.Caremark y27y1 1MxoTa
3 9NNDT DY LIVYNN T DY INP DXNVNN PTN PN THRD AWNIN MPIA DTHN DY IWPNA DN TY
DYNSNY DMPIN KD DIMOWN WY DT DY NP NOW T HY DMNIVPITN TH NNYL IONN PRY ININI
YN NNDNA NIV NYANN DX DMDY YT OIVIT 11D 250 -5 NNDOYW NN .0MNVN NN NIYI
NP9 1NN 190 Caremark Sv 1»710VPTN OXRN PN NNTINN NX D3 (Allen) Yox 150y 8N NIwan
TN PO DV RSINN NTIPI .NI2ND YTIY YT DY IYNIAY MPIAYN NN T HWIA IWAN)Y 1IN NUIN DY
Y9 ,7INY BOXNNA NYND N9ANN 23 NMNY 9199 1N PNV PYTAY NN ,Graham PT pos Hv 1o NHva
PN DT IYPN 4.9 N HPAXOPAN NNMT MY HY NYNLNA WPYNY NIND NN MNOPITN
VNN NN MNTN NIIYN NNYVIANRY YN HY VIVAN NNI I2T2 PNVPITN NVINN M PR NIDYIN
TION S NNPPD DNINIVIP VIV ,INK IINNA PIADN NNNND TARY 293 TN YHINWNN DI DY 45 nN¥poy

.130 /1y1,33 wn 9y5 ,Graham

.130 /nya ,ov ¥

.130 ya ,ow 4

“The Graham formulation is quite :Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 364 n. 31 (Del. 1993) w1 4
confusing and unhelpful. While the opinion seems to apply a ‘prudent man’ standard, id., three paragraphs later it
.speaks of director liability in terms of reckless conduct”

In re Caremark International Inc. Derivative Litigation, 698 A. 2d 959 (Del. Ch. 1996)

Hillary A. Sale, Monitoring Caremark’s Good Faith, 32 DEL. J. CORP. L. 719, 719-20 (2007) ,5wnb N3 My qwpna 3
.“one of the most prominent Delaware opinions of all time” NN 7N PO NN

“a director's obligation includes a duty to attempt in good faith to assure that : 970 mya ,42 wn 95 ,Caremark x4
a corporate information and reporting system, which the board concludes is adequate, exists, and that failure to do so
under some circumstances may, in theory at least, render a director liable for losses caused by non-compliance with
.applicable legal standards.”

“Obviously the level of detail that is appropriate for such an information :970 mya ,42 wrn 95 ,Caremark Py

.system is a question of business judgment”
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IYNO N INYLY %.0orP> NN Organizational Sentencing Guidelines -2 0y MyN MOPON NN
APNVPITN DY MPION MAINA NTMIY DY IPVIDY NN NINDNI D) NON DNPIVIPIA

YINN NN NANN NPT 11PNIVPTN NN DY 179N DNIN 2 PR VMWD yap Caremark Praya 103
12X 11N N IWPNA NNDIND DV TYRI ; NPAY )PNVPIPTN DY TYNNN IN MAPY ,0ININ NIV DY WINND
YTNY

“in my opinion only a sustained or systematic failure of the board to exercise
oversight -- such as an utter failure to attempt to assure a reasonable information
and reporting system exits -- will establish the lack of good faith that is a necessary
condition to liability. Such a test of liability -- lack of good faith as evidenced by
sustained or systematic failure of a director to exercise reasonable oversight -- is quite
high.”#7

"...is possibly - MPr92 5 TN PA2 NOPT HY NPINK NYVLA ;71T IIND PAHY ININT PN VWA PISY 29

48 the most difficult theory in corporation law upon which a plaintiff might hope to win a judgment."

PNIY MPI92 DTN HYW PO WITI INNDT DY )1OYN vawnn nda,Caremark P»ya p1n pos IR WY
Amsouth n7an 5w nann sHya >T-5y NUNNY NI NYan INT Py mNa .Stone v. Ritter

MOH MPTH MIN DX 19NY OXTAWY IWANR YPNOPPTIV MYva PNVPPTH T Bancorporation
19991 50 -5 5¥ D190 NIANN NOIPI TON INKIND, NN MM NN MNPIAN PIN DINNA MNY MINNN

50, 05w (compliance) NYXN NN NN 19WY NYITN INT

NN, Caremark ya 198 MY0YSN HY NPRIND AR YIOIN INNRDT NITH DY 1PIOYN LAYNN NdXIY MIND

251 0N NINND PN NPSY NINA NN WTNK PTHIM ,Caremark 1)y yapiw NP AN LITIVO NN DN

DDIANNY TNY) 29 VAWM S9PNN VDI TIRN TN TPDHA NDIRD PHNNI NPAN M3 DINIDIN DTON YV IOWPN qON 4
.(2017 w2

.90 MWaTN) 971 mya ,Caremark y»y 4

.967 mya ,Caremark oy 48

Stone v. Ritter, 911 A. 2d 362 (Del. 2006) #°

.366 mya 0w >
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DYNVPIT LY YN NPINK NYVLNY BMAYNN DININD NV HY TIY Stone P1Iya LIVNN N1 SLONNINM
52 a9=095 90INA LY JNAY MXDIA YPNVPITN Y T-DY 99N NPAY NN 2D YaP) ,MiP92 DTN PHa

SV NYTIN MNOYNND 5201077 PNIYI NINY MIYIAD N1 ,0OVUNN NP2 YIS 2YN-DIN 0N D7 NN
S PMDIND PNVPITN

“We hold that Caremark articulates the necessary conditions predicate for director
oversight liability: (a) the directors utterly failed to implement any reporting or
information system or controls; or (b) having implemented such a system or controls,
consciously failed to monitor or oversee its operations thus disabling themselves from
being informed of risks or problems requiring their attention. In either case, imposition

of liability requires a showing that the directors knew that they were not discharging their

Guttman ya P00 NS NYDYIN-PDI INYWA J1PIW 3 SW INOINND DY TWNn 1Y 1PN ,NWUYNY 370 — 368 mnya ,ow !
“Generally :“Loyalty” nynn yab “Good Faith” nynn pa awp naw v. Huang, 823 A.2d 492, 506 n. 34 (Del.Ch.2003)
where a claim of directorial liability for corporate loss is predicated upon ignorance of liability creating activities
within the corporation ... in my opinion only a sustained or systematic failure of the board to exercise oversight--such
as an utter failure to attempt to assure a reasonable information and reporting system exists--will establish the lack of
good faith that is a necessary condition to liability. Such a test of liability--lack of good faith as evidenced by sustained
or systematic failure of a director to exercise reasonable oversight--is quite high. But, a demanding test of liability in
the oversight context is probably beneficial to stockholders as a class, as it is in the board decision context, since it
makes board service by qualified persons more likely, while continuing to act as a stimulus to good faith performance
.of duty by such directors.”

Christine Hurt, The Duty :5wn5 N7 .00KN N2INND PYND MPXON NN DX VAYHN NP2 NPD MY TONNL D ,NYOY W 52
to Manage Risk, 39 J. Corp. L. 253, 280 (2014) ("Though the Caremark court did not specify whether this ‘oversight'
duty was part of the duty of care or the duty of loyalty, the Delaware Supreme Court eventually situated this duty into
Y9N MY ,ITNINN MP1A3 7NN PIT NYIINN MIT NN LaVN 1A 80 Hurt myv 75,1t 7onna .the duty of loyalty.")
“Though this evolving interpretation :280 /nya ,0W SIXNITN TIPN IVANNY TNVAN YDYD NNN NOIN NN DINN NN
may seem unexpected, this judicial turn saves the oversight cause of action from extinction. If oversight cases involved
breaches of the duty of care, then these cases would disappear in the presence of 102(b)(7) exculpation clauses.
However, because oversight cases allege a breach of the duty of loyalty, which cannot be exculpated, parties will
.continue to bring these cases and have a chance of surviving a demand hearing in the derivative context”

In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 66 (Del. 2006): “A failure to act in good faith may be shown, for >3
instance, where the fiduciary intentionally acts with a purpose other than that of advancing the best interests of the
corporation, where the fiduciary acts with the intent to violate applicable positive law, or where the fiduciary
intentionally fails to act in the face of a known duty to act, demonstrating a conscious disregard for his duties. There

may be other examples of bad faith yet to be proven or alleged, but these three are the most salient.”
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fiduciary obligations. Where directors fail to act in the face of a known duty to act,
thereby demonstrating a conscious disregard for their responsibilities, they breach their

duty of loyalty by failing to discharge that fiduciary obligation in good faith.” 54

PROYA NYAPIV NYOITH INN 1IPY INNDTI VAYNN SN ,D0MNIN ININY DD DIPNIA 10N INNY
NY9INY W NON NP9 DTN P DXNVPT 2PN 2 TD NNNY ARNIN HNINA 2T PN 1D 1PN 5, Stone
56,5MPY9N IWPNA DNYY NNNNIN MAINND ONYY NYTIN MNSYNN DI ,0XNVPITN DY 25-01N 101N

.(N9DIN NWATNN) 370 '0Yya ,49 wrn 9y |, Stone Py >

Wood v. Baum, 953 A.2d 136, 141 (Del. 2008): "Where, as here, directors are exculpated from liability ,5wnb w1 %
except for claims based on 'fraudulent," 'illegal’ or 'bad faith' conduct, a plaintiff must also plead particularized facts
.(MooIn NwaTn) that demonstrate that the directors acted with scienter..."

Desimone v. Barrows, 924 A. 2d 908, 931 (Del. Ch. 2007): “In contrast to the plaintiff in Ryan, plaintiff oy -~
nwyTn) Desimone has pled no facts to suggest even the hint of a culpable state of mind on the part of any director.”
“Caremark itself encouraged directors to act with reasonable diligence, but plainly held :935 mya 0w D) WX (NS0
that director liability for failure to monitor required a finding that the directors acted with the state of mind traditionally
used to define the mindset of a disloyal director - bad faith - because their indolence was so persistent that it could
not be ascribed to anything other than a knowing decision not to even try to make sure the corporation's officers

.(napn nwyTn) had developed and were implementing a prudent approach to ensuring law compliance”

Y-Sy, TIAN-MXINT MNTHN MRMOWNRD MI1INK NN, Countrwide 173y1 1YW DONDNN PTN PO NN DX P8 1T NTIPI2
2 waT, 7y mna .(District Court for the Central District of California) n°y119°5p2 12990 Hnn Yv HNITaN LavNRN NP2
1917 7PN DY LAYN N2, NIRT DY .MPY2 STNN NN DYWH DINVPITN YN Scienter Hon rwa) TID> NN J2 DY LIVNN
In re Countrywide Financial Corp. Derivative : w1 .Scienter -n wya» owb "deliberate recklessness" nn>1na oy panond
Litigation, 554 F. Supp. 2d 1044, 1057 (C.D. Cal. 2008): "At a minimum, the facts pleaded must provide strong
"Here, Plaintiffs have sufficiently alleged : 1062 mya ,0w 0y w1 .circumstantial evidence of 'deliberate recklessness,™
facts giving rise to a strong inference that Defendants on four specific Committees knew of the underwriting
INT NWIS NMIND MON»NNY .(N9DN NwaTN) violations, or at the very least, proceeded with deliberate recklessness”
Eric J. Pan, Rethinking the Board's Duty to Monitor: A Critical Assessment of the Delaware Doctrine, 38 FLA. ST. a
U. L. Rev. 209, 235-237 (2011).

In re Goldman Sachs Gp., Inc. S'holder Litig., 2011 Del. Ch. LEXIS ,qoma,381.79 w72 n19an vopvn 1909 X7 °°
151, 2011 WL 4826104, at *76-7 (Del. Ch. Oct. 12, 2011): “No reasonable inference can be made from the pleadings
that the Director Defendants consciously disregarded their duty to be informed about business risk (assuming such a
duty exists). On the contrary, the pleadings suggest that the Director Defendants kept themselves reasonably informed
and fulfilled their duty of oversight in good faith. Good faith, not a good result, is what is required of the board.”
Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 243 (Del. 2009) ("there is a vast difference between an ;[navn NwaTN]

In w1 ,902b .inadequate or flawed effort to carry out fiduciary duties and a conscious disregard for those duties™)
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0POY DINID YV IWPNIA NPAY NAINN (3)

WP P RY 19N PPNVPITN DY MPran NN orN XN Caremark 1ya 110 Pos INKRD NIRWIY NHNY
NOMNN NVYNNY OPDYY ,DXAVIND KDY DXMYY ,0MPDY DXIONND WP D) RIN PINN DY NI9Y
Syw PN MYOYsN yap ow Caremark PT pooa 9320 1) W NORYD PPY NIYHNY DNTY LTPNINAN
“information and reporting systems exist in the organization that are -v n>vaN> N2INN NON PNVLPITN
reasonably designed to provide to senior management and to the board itself timely, accurate information
sufficient to allow management and the board, each within its scope, to reach informed judgments

57 concerning both the corporation's compliance with law and its business performance.”

S5y MP9a 51NN 12 PPNVPPTN DY MAN NHVN YONN ONXN NYNYD Y MIYN J1 12 PTN P09, NNT OY
SW) NIANN PPNVPT M YINN YL WA NN 58.Citigroup ya P70 PO N MPOY NVONN
YINN TNYL J1DO5N NN NNT VOVYNN N2 59.099-IRDN MNXNDN PIYY NIANN DY NOOWNN DY NP9l
919319 MIVIRY 91NN NN YW 17NN YaARWN YW (Waste) ynwn 1Hata AWIRNNY MIYLN VYND
TINN OPOY N0 DY MPYAa DTNN X2 NPINK DY0NY MIVIND YN PIDN 71P0 I9TYS NODY NN ©0.wNon
MOLINN NN ,NYYN INNDY NN TIN ,TAVTL INIANY NPVIVY NNPAY DP2IND 71D o3 XY wwn
NIPNN MDD ,NNIRND YYNN NIRD 2.010ND TYN SPOYN NYTN NPOY HD5W MIWAR & NPT
“The » 997N MYOYNN ¥ap 190 OTIP T S.00NN NMIYL NN VAVYNN M INT 1Y INDINY

re Citigroup Inc. Shareholder Derivative Litigation, 964 A.2d 106, 128 (Del. Ch. 2009): “plaintiffs seem to hope the
Court will accept the conclusion that since the Company suffered large losses, and since a properly functioning risk
management system would have avoided such losses, the directors must have breached their fiduciary duties in

(»Citigroup y»y” :on>) allowing such losses.”

Stephen M. Bainbridge, Caremark and Enterprise Risk D3 Y7 .(No0W nwaTNN) 970 0ya ,42 wrin 9y5 ,Caremark 12y 7
.Management, 34 J. CORP. L. 967, 980 (2009)

.49 v 9y Stone Py N 8

.114 mya ,ov >

.138 mya ,ow %0

“To impose oversight liability on directors for failure to monitor ‘excessive’ risk would involve :131 mya ow &
courts in conducting hindsight evaluations of decisions at the heart of the business judgment of directors. Oversight
duties under Delaware law are not designed to subject directors, even expert directors, to personal liability for failure
.to predict the future and to properly evaluate business risk.”

“Instead of alleging facts that could demonstrate bad faith on the part of the directors, by presenting : 131 /mya ,ow ©?
the Court with the so called "red flags," plaintiffs are inviting the Court to engage in the exact kind of judicial second
.guessing that is proscribed by the business judgment rule.”

.140 — 139 1oy 0w
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presumption of the business judgement rule, the protection of an exculpatory §102(b)(7) provision,
and the difficulty of providing a Caremark claim together function to place an extremely high
burden on a plaintiff to state a claim for personal director liability for a failure to see the extent of

¢ a company’s business risk.”

NI OGN NYPY,07POY DM NV DY PNVPITN DY MPAN NN DY IWPNA QDN DN PT PO
NYL DY NMNA . (Goldman Sachs) DPY Y2190 MYPYNN P2 PNHY 1N ,DMI9-IN0N 12vNY
DN NYVI TTIYY YT ANYY DIVN 25-DIN TDINT IWIN DTN 2221 ODMND PIINY DINHNNY DOV2INN
6 \PMNMLPITN DY MPI9N NAIN NTNIY IXD MYV DI IPYN DOYINN .O>TAVD DXARYN DY NOVDM NIINN
D15°02 DN’ NP2 NIN DY NNYR 1272 XN 192 onN»nn KD (Glasscock) Piporoy Yoy sn o

67,7991 N2 N> ,ITD NN NNMPY D95 D yap) D»PoY

P09 DIV INND DITINNN NPT DINNA OMIIPINT NX NPYOYNIY NNVP NORY DY TINYD NN 1 NP
DN PNVPITN DY MPPAN NN P2 - NNRXIY MNN1A — 5720 0»p oxn — 8 Citigroup P1ya P
YN DMPOY DMNDDY DN )PNVPPTN DY MIPIaN NAIN P ,NONINMI NN YT YT-DY PIN NI9NY

.1I2NN DY NONINAN NOMINN NYLNY DXAVINND

PINOVPPTN YW TIPANY LaVN N2 YW MON»NNA HT7an o»p » NxN Citigroup PHya PTn poon
: DMWPNN MY P2 1NN MININ VAVYHN 2 YXHA DONAN PIY INMNI DNV DIWPNI

“There are significant differences between failing to oversee employee fraudulent or
criminal conduct and failing to recognize the extent of a Company's business risk...
While it may be tempting to say that directors have the same duties to monitor and
oversee business risk, imposing Caremark-type duties on directors to monitor business

risk is fundamentally different.”¢®

.(NADIN NWATNN) 125 ya ,ow &

Goldman Sachs Group, Inc. Shareholder Litigation, CA No. 5215-VCG, 2011 WL 4826104 (Del. Ch. Oct. 12, ®
.2011)

.22 -21mya ,ov %

.23 mya 0w 7

29D MWATNN 131 mya 56 wrin w5 | Citigroup Py &8
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DMNDXON DIN YY MPranN NN DY NNNXIY PA 5T7aN DY MPP DY NYIANN MINTPNRD MI9DN D)
INNDT DY LIVNN PN NTNHYI DTN 279 DY, PIND NPN DY MPAN NIIN DY NNNXIY PIAD O1POYN
9. 0WPNNNI TNN Y52 NNV 19N Caremark N»IVPYT DX DPYOND T8N 9272

Citigroup - Stone ,Caremark 9nxY — m»r9a H1nnd oN*a INPIIINRN P10 .2

9PYNY AWNY YPINVPITN DY NYNN MPION NN DY NMINNIY TWNI 132NN DX TN TINHDN DY DT P99
IAN-MYIND VAYNN YN NININKRD NIV NNV TIND DXODIA PTOPD MY DY NPPO NMIYNNINI NN

UPS yiy2 %winy 0annoN 1ya WWRIN —
(Wal-Mart) vanndm 17 999 (N)

INWY INNDTI LAYNN YN IINN ,STONE 12I¥2 INNDT DY 1POYN VLAVNN NP 19T NNVIAN NIRIOY INND
NNONN NSNN NIPNY NIPHNN ,T0 .NMP9a DTNN DY NPIVPITH DX DYMD 1IIN-NMNIN MPTN
79 19D 1IN NNNNN NDW ,DXIPNN TINODN AN 1N DI 1991 71PNITIAN ANYNND NXDVHINN
NN DY DT PIN2 .MPY9A STNN 17X ONVPPT DY NPINK MIIN-MXIND DVIN OONNP DMIPNIA
NPIOPYITN DY 7PN DY NN TIOYY DNIDIY NNINRD NYNN D1 PT OPD MY DY NINPI T

JPRPINND

Pya Eight Circuit -n 5w 01way5 %RT790 LaWNN N2 3T>-5Y 2016 9 WTIN 1P PNYRIN TN PO

N5V DMNVPPTN NN 12NN S5 NN WIAN NHANN DY NPINN oY Nt Piva 70 (Wal-Mart) vannom
S5Y N2N NIAND PN DINLPIPTN DIOMNNY VYV DIIIND OYNITIM SNNTHN PINN DY NI9ND Niyva
72NN NMNPDI DX IYPYPI DXANYNN DY 1IN, NNDINNIYI |, TYNNL NIINIVN TN ION DD VIRNDON
DYNINRIDN DI TNNI DIDMINN MW MIAPYL .DX2AIYNN OY PTN NX MDD XRYN NNNN NPPN OOPY

.29 NNOWN NYIAN NYN) ,DXNVPITN DY

DOV PIV-IN PIY DIV TOPRNNY NP MIAPY PNND NWION NNP 1910 INKRD DNV 19DNY NON
DYVAYNN TIVND NN MO ,NNINYN NIVOND NOWND My 7NN .Xwna (New-York Times)
Securities and Exchange ) noRp»1nRN Ty 11») mwam (Department of Justice - DOJ) sxp>nNn

“Although risk management does not differ in kind from law :981 mya ,57 wrn 9y5 Bainbridge Swno wNa ¢
compliance and accounting internal controls, it does differ from them in degree. Some of these differences are
Claire A. Hill & Brett H. McDonnell, : 03 21 .significant enough to justify being factored into the Caremark analysis.”

95 Hurt ; Reconsidering Board Oversight Duties After the Financial Crisis, 2013 U. ILL. L. REV. 859, 862-863 (2013)
"Courts have been hesitant to extend Caremark claims from the criminal wrongdoing context to the : 282 nya ,52 v
mismanagement context."

829 F.3d 9837
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MNTHI MMNY NODIND INPIIIND PIND DY T8N NPIVON M1 DY DND nMYPTY (Commission - SEC
.Foreign Corruption Practices Act (FCPA) -n ,m

YTO-DY M MPYIAN WNN DINAD DD NIAYI) YN NIAND DNV PIY-1IN DD 2012 511981 21 D1
92N NYTHINN 1D NYL MMNN OHYA 7LPON ININ NNONL MNTI 1NN NNNY — 19NN DY NPINN Dyl
NN NOMIV TAIVYN NION NN MIVOARY TI2,0NDYW NMNNIN MIN NN 119N VIRNIN DY OINVPITMN

99V NNMNAN NPPNN INRNNND NN IDHOMY DY 19N , NN

7 HININ NMINY 1PN .DYINN MIYO DX INT VIYVNN NP2 ,D¥TNNM DIVYNN DY NIIINIHT NININD 9N
MINMNNN MIYLN TaNY — (“particularized facts”) NPVIPNP MTLWY PIOY PN DXA»N ONINN D

“reasonable factual ) ©>20 0»nTY DPOIN IWARY >T5 — (“conclusory allegations™) NHPON OIS

52°P NMNPXAN NTYY 1PV TI5 NPRI IPOD XY DOYIINN YD ¥aP VOVNT NP2 MV 19INA 72.(inferences”
N3N 5 NMAYNY MIVAN 1272 NIINN NNV 1PN NPT DY DMNYNRI DIRNNND VPIY NYTH NN
AT 121N PPNVPITN MIIN IRY NN )ITY NNPIAN DTV 7PY T NPRI ININNDI KD 191,TMV1A Nan
% ,¥aP VAYNN N2 72.(INNINXD ,MIND NN NY INIYWOY NIN DIV RE¥NDD) NOND qUN) 1NNY NIN DX N
“reporting ) ©°DN DY YPNVPITI NNTH NNPX2 NTI 7Y NAY DXON> NIIYN DY NNPP DNYN
M2K) DIMINDN DY IPNVPTY NNTD NNPXIAN DTV 7Y W NN DY NP 9N | (relationship”
7#P70PTY NINT 1ON) INDIN NN XD PN YPNOPIT 7Y 1D PPOND 17 KD L,(OWND NHann PN

.IYANN DX VAV M NINT,H12T YW I

UPS 191 pos (2)

Y2 9N 1Y IMNA 75.UPS 13y2 /005NN NN ANNDT DY 908N VAVNT NP2 DDYY 2017 AN WTIN2
IANNY) NPIND DY DOPIN XY DXMOYN DY MPI92 DNOWID PH2 DINVPPTN NN NIANN DY NPINND

.988 mya ,ov 71

.Brehmv. Eisner, 746 A.2d 244, 255 (Del. 2000) y»ya p1n posh man vawnn n°1 .990 mya ,ow 2

.995 —990 ya ,ow 73

“... we return to the basic question: Was the audit committee’s obligation to report to the board :994 ya ,ow w7 7
enough, under the Delaware law, to make it reasonable to infer the board learned what Hernandez allegedly read in the
,55 wrn 9o ,\wood ,qona X Nt Iwpna .in-house investigators’ draft progress report? The answer, in our view, is no.”
"Plaintiff also asserts that membership on the Audit Committee is a sufficient basis to infer the requisite : 143 — 142 /nya
scienter. That assertion is contrary to well-settled Delaware law. In Rattner v. Bidzos, for example, the Court of
Chancery declined to infer that the directors had a culpable state of mind based on allegations that certain board
members served on an audit committee and, as a consequence, should have been aware of the facts on which the
.plaintiff premised her interpretation of 'SEC rules and regulations, and FSAB and GAAP standards"

Horman, et al., v. Abney, et al., C.A. No. 12290-VCS (Del. Ch. Jan. 19, 2017) 7
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NYNLNADYI DNVPPTNIV NYV DIYIIND ()T DN DIZYNN IPNHN T DOUNN XD DN PIND T3
YADYNT TN ITOY NN WINVNY,PADND IN,NPIVD DY DMPIN XD DIMOWNY YN NP NPT NN
.MPYAN NIIWND TIY NNMIN NN NIANNY T DY DI YN POINYVTR DIXT'N)

TMO NINNY ,NIVINND NAPN THIND WY DOPIN RON DIMDOVNNY 1TV OMYL NN 1DNN OYINN
N DYMDYN) NN NYSXAY DPPIN XD NPIND XNIDYN )X 192NN DY INTIP IHINOWNN NPPN INRD

Assurance of Discontinuance Agreement -1 2005 Nyw2a NNPNONVY ,(PI-1 FNITND 1ANNY DIDINN

MPS NOIYN DXPNYY DPVLINDIN DIPIND NMXD NN NAPNNN NNNDNIY )WL NPOY PN ,(AOD)
(“consciously ignored”) yTma MOYNN NYY PINOVPPTN NIANHY DYV DYNNND 6. MDVPIN
2015 MY NYNNY NPVIWN NYIND 172NN NXHIDWN 7D HWI) 2014 Ty 2010 0»wa AOD -1 Hw MmN
180-5 YV DIYVWNI NHXMNDM ,PIV-1I NPTH DYVN PIAV-1) NPTA DY MITN NINNN DY VAYNIN NI

77.99Y1 Y90

PMAOY NIPNN NN D IWIAPA MNTIP MION INK APY , NI NYIANI JTY INNDT DY MDY NN VIVNN N2
DOYINN DN, DYNVPITN DY YN NPINK HVINY >T5,799) ,Caremark NyIVPITY OXNNA PNAD v
MYTIN TIN Y DNVPITN D (“reasonable inference™) 120 PO MPPINY MTIIY DV YIVPP NIINY
NINNIN MAIN OY TNN MPA N2IY NPN DNVPITN MIMINNY NI T PN I ;(“scienter”)
,Stone N35N Yy DX DOANN VAWNN M 7811 TIT2 OIOMND DN 2D WT> DINVPPTNIV NIIND ¥ NION ,DNOY
“director failure to act in good) 29 ©IN2 VY XY 12 DIPN OMNVPPT HY HVIN YR NPINN 713D
YMINN J9IND NNV 2D DIND VY KD DINVPITN ¥ MYVLN IRNDTA PIND 29D ) N MY wpn1 .(faith”
YYAN TIDN DY NIN NPVIDWN NN WITN, WD ; NTYNINN TIRNN DY NNINI XD NNNIND 129D NIYONIN

“Our law recognizes that ) 15 NN PN DX DMYTINN DY NHNYN IRIIND DY KDY DNOVPPTN YV

alleging directors failed to act in good faith is significantly different from alleging that corporate

DXPINA NTHRY NPVIANY ST NVPRND MNTIIN NPIDN YIXDY ,NPITH 28y 71aND NN 2”0 AOD -n .3 —2 mya ,ow 7®
DYNINKD DININN DY DIINNI TON NPNY PV IMIWN DY DININKRD DY NIPPN ,DI01N 299 T ,1995 NYN N1ION .DMVINDIN
MNIPY DY NPIPID NYLM,MDINK K NPIND NMTYI 2P ,IODNIY DINNIA PN 1) NAYIND NMWYI DY NIV P20 Y MDVNY
NYPYTN PINNYY ©XpnY 0) NYIT 112NN .UPS n7an by oymdwa vindy Dy MON M230 0PN XY 9MYUNRY 1Y 0»NY
NN Y9H2 29N DI0NN SVIMNMTT TN MDY, NPPTHN HY NN XTND T MTIY NN YN ,NPIOD NIDYN DY IWpna
, 0¥ .UPS Yw nmbrya Y 0»war DO NY DIV 1YY NNIN MHINN ,NOY NMIIVPIT 112N NN 1D NI2NN YTV Y9N
.9 mya

13mya 0w 77

“In order to plead a claim under Caremark, therefore, a plaintiff must plead facts that allow a :20 — 19 mya ,ow 78
reasonable inference that the directors acted with scienter which, in turn, ‘requires [not only] proof that a director

.acted inconsistently with his fiduciary duties’ but also ‘most importantly, that the director knew he was so acting’.
DooN MWNTNN]
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N 2PY 19IN DINYT INNDTI VOV YN > 8 UPS y2ya vavwnn na 72.(wrongdoing has occurred”
DYDY ND PN TINN OMNNAN NIPIAN NN ,NYPR THIPIN XD NNMNNY Td DY 1’ PPONY 1OMIN
P25 NHVYN INIIND 1’2 ONDD WP MNIND DWIND DY ¥ ¥aP) ;T2 DY NYTY 7O 29N PNVPPTN

YN DR VOYHRN N2 NNT, T 80.NPYYRID MTAW YY DDIANT DY NVPITN NNINN

0N OY9NT .3

LD NVPPT DY TOYOINR NPINN NOVN DYDY \PNOVPPTN DY MPPaN NN NNTY ONAY DXPIXNA 7O
NYNLN YPNVPPTN DY XIIN PO - NINDN SNYN NNN DY MPSIN NPT MYNHNI AN DY
NN DY DY PON DMWY DY DITYNN NINIK NN DPPN NYTIN MNOYNN IN MPTY YR MIIWN

VN NNDNIA TPNNN

DYPXN2 DOYINN DN ,DNVPITN DY OWAN TID 1272 NPIAN-NININD LIVN YN NN YIOWD NIVNI
199 ONT WY oMy NOHR 09371 (red flags) 7Oy TR ©9XT7 DY 9995 ,0°NAN DY WIANND DNVN
T2 5y, 077N X NYMINN ,NI12NN T8N (misconduct) NOXNYA NNNIND DY NHNX Y2 WP DNVPPTIY
TROY NVY DD OXT DY DN ,1MDI MDY 1R NIAND YT DY IN NOMNN DY NMIPPaN MIIWNY
PIVN NMTNN TN NNINY OINTR DIVXNT DY DNPP NNIN ELNNN YA DINVPIPTN DY WD TN DY
NIDT DNOVPPTIN WITTD NINMNN MPX MPAN NINY DIVHD ,MP9 7NN P2 NPINK NHLVND

821, MOYN 9 HYN YN 487 MWN HY2 DNDN PRY DNAY DXANND NNXNLNN NI, TDVPNIN

.20 ya 0w 7°

.20 ya ,ow &0

In re Gen. Motors, 2015 Del. : X7 D010 DY WD TIDN NNDIN DV DINYTRN DITITI NIV VI wn Dy 81
Ch. LEXIS 179, 2015 WL 3958724, at *14: ... there is no sufficiently pled allegation that the Board was aware that
its risk management system was not functioning as it should — i.e., there were no ‘red flags’ or other bases from which
nya ,49 wrn 9y5 Stone Py 03 X .1 can infer knowledge on the part of the Board that is system was inadequate.”
“...’red flags’ — “facts showing that the board ever was aware that AmSouth's internal controls were inadequate, : 370
that these inadequacies would result in illegal activity, and that the board chose to do nothing about problems it
.allegedly knew existed.”

Model Bus. Corp. Act Annotated § 8.31 Official Comment at ,7>72n-Mm¥IX2 MY2NN PIND Y8 N NONY 9200 2T 8
8-238: “This duty is not a component of ongoing oversight, and does not entail proactive vigilance, but arises when,

and only when, particular facts and circumstances of material concern... suddenly surface.”
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oY 95 9772 ,INNNN YV O TP Pona v Citigroup -1,Stone ,Caremark »y2 MvYNNN DIDI INND
PO WS PINNN DY DT PON B1PN0PITN 29 DMDN DINIA,0PMYNYN NPND DNVTRD DIDXTN
(MINHN DY INY DNTPIN DIPONI IMNTI DPIN) DINY DMIPNI DN WIANN DIPHYY DINVTN DIINT DY
DNINN DXNVPIT HY NP9 TN NNDIN PVIPN DX YWNNND JNDNI NNYY,VAVNT N Y T-DY INTN

INPMININD PIVA MYN9N MHaNa

MITITNNIIVPIYY DINIDID DIWYPN 1PV PN YIINN WIAXN OPYYY DNYTRN 09311 Citigroup nwi9a
2y 7277 ,INVN P2 .DOPNYA DMNWN DIPNYN DY N NNIN DY MYAVNn NX RN ,DDIIN DIPNYN DY

Paul ) Y2371 919 99550 (The New York Times) 020 P71-110 NOY2 2005 XD WTIN2 DDIOY N0

JPDONPA0 NI DY D1ND D25V YN IRPIINDNRN INTN PIVY TI7 DD NRIY P8 12 (Krugman
V1N (Amerquest Mortgage) 1>120-MYIN DY5>2191 DMI9-IRDN MINN TNNR 2006 XXND WTINI ,)I-1DD
NN DN 2007 NS YTINA ,NMIT 19IND .O>T2WY 3,800 DY PNV DY DYTIVN 229 YW N0 Y
Freddie Mac muxmownn 111 1oy 2007 99X wTIN1 ;93 nuows Yy whin (ResMae Mortgage)
NPT NN 2007 XD YTIN ; DN NN YTANY NOW YT NPINNA ONYD YPOY IDYT TN 20 NNNPN
; ©79-IKD MNMOWN MDD MNX DY NPTN DR ITPNN Moody’s -1 Standard and Poor’s yN9WNN
Wpwm Bear Stearns YNp>1NIND MYPYNN P32 YT-DY 1DNNIY N MNP ONY 2007 VOMIN YTIND)

8 39709 MYTN HY WTIN DI9-IRD NINNIOYNI NI NN

DT TINDMN 2.7 DY HD1D MY D»I9-IRD MXNYN NI Citigroup ,¥y2INN MYV 5 ,NYN 9 MY
Amerquest -m1 (2007 X wTna) Accredited Home Lenders 1OXp»nNn mNmMOWNI NIINN
PV PN DY NINN NYIIID NNION NN NNNYN KDY NIYIN ; (2007 120090 w1IN1) Mortgage
YPYINI NYPYN ;NN NN NPNMIN NN NIANN DY DY NYYND NMPIY ,2007 IV HY NYUNIN
NOW MINNIOWN M2NND 1IN MINN Nwynd ynv ,SIV (Structured Investment Vehicle) — 022 nypwin

85139290 TN YN MXNDNN NN YN0 MONON PN

£33 1¥2P2 DY DXVNANN DINYTRN OXIXTN DY YAINN MOOINND NN NINT INIDT HY MIDYNN LIVN N2

Regina F. Burch, Director Oversight and Monitoring: The Standard of Care and the Standard of Liability o)~ 8
Post-Enron, 6 WYO0. L. REV. 481, 496 (2006) (“directors cannot ignore red flags generated by internal control systems
if those red flags are numerous, serious, directly in front of the directors, and indicative of a corporate-wide problem.”)

.115 mya ,56 wrn oyo  Citigroup 2y

115 mya 0w &
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“The warning signs alleged by plaintiffs are not evidence that the directors consciously disregarded their
duties or otherwise acted in bad faith; at most they evidence that the directors made bad business decisions.

8 The ‘red flags’ in the Complaint amount to little more than portions of public documents that reflected.”

-MNIND MDD MXNIODWNHN MH2NN NNX ,Countrwide 123¥2 YNNIY PTN PO DX 18D NN N NP
District Court for the Central District) 1°37199p2 15900 11NN YW HOHNITON LAV NP2 Y-Sy , NN

1N WP yINN NIPN IMNA 87.Citigroup 12 MTIV NHNY MNyT Mo on»nm (of California
MYMINN VAR D¥NVPITN 2D NN IMYV 995 19N .MIPAA DTNN 1PX2 IRYD P2, 0 NVPVTN NN

NPNDY 1DNY M PrY (non-conforming loans) NnPHMONP-NXIN MNXNONN 9PN NOTHIN Hv

1991 IR NN HY DOVITIVDL MTHW PRV DIwN Freddie Mac -y Fannie Mae 270982 MmN
5911 ;172NN TN MXMOVND DINN DY DXVIHVDN DY NI9N ; T2D2 DMV DIWPYNID 1DOND MDD
INNN N2IDOD DN DTSN 9000 YN NYAP DIDI-DY MMPYY MINMOYN JNNI 120N MINNIOWN PPN

8871V MNDIN MM NI POV ; DNYY

T8N YW 1IAYNY OIMITN DDXT NI2NN DY NIDN TINKDD MININNN MNNDA IR LIVYHNN N2
IOV MDN MDMNN DY MOOYND DY PN RY DXNVPITNVY PHRND NYPNN VAYNRN M . PNVPITN
DNV PN MOMNN NXR DXIPWYNN DINMY DTN 2D Yap Vavnn N ,7o0 PN ¥.07ann Sy
PLIMNMDT NPX,NMNITI KD NV INKD JIRY NMNINA ,NIIND NNPDIAY NINPITA MV INKD NPVINMDIN
PV PTN OPOA DN YD MTIV PTN PO NNV ,NDAD 0.0MNMOPITN HY DNPINK NP TNND
NONMYAN MONINNY DMIVPITN HY KNI MYTIN NNIN DY LOVNN YN WPYNN DNaY UPS -y vann
DMNMVPPTN DY DNNND D VavNN N2 yap Countrywide Pya ,0NLPITI NID NIV MIIN2
Audit & Ethics -n) y23nn Y50 0rbyw MONINNN YY 192N MNPONY NPVINDIN MTYNI DIYIANN
Operations & Public Policy -m Finance Committee -n ;Credit Committee -n ;committee

“Plaintiffs fail to plead ‘particularized facts suggesting that the Board was presented with :7wnnay.128 mya ,ow 8
'red flags' alerting it to potential misconduct’ at the Company. That the director defendants knew of signs of a
deterioration in the subprime mortgage market, or even signs suggesting that conditions could decline further, is not
sufficient to show that the directors were or should have been aware of any wrongdoing at the Company or were
.consciously disregarding a duty somehow to prevent Citigroup from suffering losses.”

.55 wrn 9y5  Countrywide oy &

.1052 — 1050 nya ,ow 8

.1062 — 1060 'nya 0w &

“It is irrelevant that the data underlying these ‘red flag’ trends were fully disclosed to investors... :1062 ya 0w %

The Individual Defendants, unlike investing public, were members of Board Committees charged with oversight of
Countrywide’s risk exposures, investment portfolio, and loan loss reserves. As such, they were in a position to
.recognize the significance of these red flags...”
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MO T NNDY DMYNINT MNSN DD IN NPNMYAN MDNINND DOYTIN PNV T2 ORI NN (Committee
NN DNT LAV M ,NNRNNA 2L (“at the very least, proceeded with deliberate recklessness”) nyon
92 M52 DTNN 9272 DTN NNYLN NN GON DY MNTD DI NVPITN 2 DY DNYPI

PO DODN DY NPNNN NN DN NYRIN .DMNTR DIVIT NYAIN DY D yINN w asn UPS nvaoa

,2005 1WA NPNPMINRN NIRN NI 9 — Assurance of Discontinuance Agreement (AOD) -
M2 NOYN DPNDY PINY NMNY NHANN NAPNNN ,NT TN NN .NIANN DY NNTIP MDIANON INNY
DYTN 9T INNN 92Y2 PIND AN NYANN DY NOWIIY T DY 105N WO YOVUNY NYL DXWIINND .NDVPIN
NNT VIV A 2. TPNYA O PIND NMONN NY NIANNY NITVIND Y NPND IMN NNY \PNOVPITI NIY

172NN 12V 2802 HWNY ,0ITX 9T 2awn» msya AOD -1 ynav m2>0) NMdNN D ¥yap) DXYIINN MYV NN
NPNND INKD TN DPPIN KD DMOYN HY NMNNIND DIDTL NWNN 12 29 Dy an1 AOD boona navpnn
P2 LAVNN NP2 .DODNN YY NPINND GIN GIYI 19IND NOVN) NIV NNMNNNY ,IMID — DIDNN YY

9-9y .AOD -5 nhann nn»y 2010 Mwn PONY 2009 — 2005 DNIWAY YTIN DNRXYA DYIND ¥ yap UPS
2 MWD YTPAN NPIN MDIYN 11NVPPTN DY VNN NTIPIN ,LIVNN N1 Y T

ymn, Norman Brothers ynww n1ana 9515 7wp UPS 1ya D3y2mnn Wrasn 15y %Y MWaN DITN 937
YTIN2 ) WY ©dyINn LAAOD -5 yana par-1»ia N9YIRN NMYI DY TWPN WIN WHYD N1aNN NNYn
172NN YV DMOVPPT NV NI N2 ,NIANN DY NNPYAN NTYNY NP Brothers yny 2010 9203w
AVNNNAY PXOND DOWVAINN WP ININD .OPNMYNRYN DXV MNIND NYI) NPPONY D) NYV DOYIINN
172NNV T2 5y Y7 XIN,NNPPaN NTYY DY 1Pv wpay ,AO0D -n oy 115031, Brothers Sv w022y y1a

NPON DY DYYNY 91D N YD YaP VAVYNN M .NNPAN NTYND 15 5y MPT AOD -5 nn»sn NrN
95370 NNPON

MNYP Y0 NTIV MWD DYTRND DXTD N2 N2 TN, UPS 12)y2 0y21INN 10N»NN POX WY DYTN D) T
NYIN MMV IT-DY NONMY NPPN DY NNPP 92T IR VINY 2011 12NVID YTIND DN THDNY
n12an2 Brothers Sv ymyn 9pnn ,0y2nn myvy .n1ann »1-5y AOD -0 Yw 17910 1272 NYRPIINDN
9272 NVYRPIIRND AMVYIN YT-DY 1O NIND MNIVIN  NPRPIIAND NMIYIN D10 WPN WX NP

.1064 — 1062 'nya ,ow !

.1083 ya ,ow 2

.27 mya,75 wrn 9oy5 UPS oy 93
.28 27 mya ,ow ¥

.30 -29 ya ,ow %
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Y YAPY Y IYPNA DOYINN MYV NN NINT VAYNN N .NNPXAN NTY NN YITY TYHRNY NIPNIN NINN
96, YT DY NDDIAN NN NN

NPONNK 92N 1NNV 2014 MIVHN NNNN VIDY DY NITO 71PN DOYINND IOIASN POY NINNKY 22T DYTN 9)T
,(UPS Internal Audit, Compliance and Ethics department) n92n2 NPXNINRM RPN 1IN NNPIIN
NONMNN NNYNIN MINHND .NIANN DY NNPYAN NTYNA DI12NN PNV NONX,DOYAMN DX NVPPTNN Pond
N9YONRN NIV DTN P8 TN, UPS Sv n5ymin nnannn ,FedEx n7an 51 noraxn nmva moyab
92012 75NN UPS nhany 75010 12,118 misn nMX 100N ,nXt oy .UPS 511 5N 1nyT yy mpna
PN NN IOYD MO NIANNY PIN IO 1D DYDY NI DN DNINA NIAND YTIYD MDITNN MPTN NN
AN HY NPT DY DINNI MNNY NI5N Noo (Help Line) N1 yp nnpn mysnNa mTn Napan
9272 PAY-1I2 NOIND NNV DY NNIYL 9272 ANPIAN NTY NN MIDTY MY MINN 7. Nya NPIvON
12 PNOX02 OIMN HY NN NNPXA DN NHANNHY NN o0 N, UPS nvan 13n AOD -n bv n1aon
MOTYY PAV-1I2 NIND NPIYA Y T-DY MINAI PALN DINNA NIAND DY NPXN INONYI PIV-1) TIina
YT YT NIDN MMT NMIYL MT 2014 VOVIND NOPYWOY NI .NPXN NN NN I9YD NIINN NNV
DY PN DNVPPTN OXN — NYRWA TPHRNN Caremark N»IVPIT HW MWD PHNN D 8 VOV N2
121 DYNVLPTN NXINY NNXNN DY IWPNA D ¥aAP) ,IUYN DINIIVPI IN ONY 12)N IR DMIVTN DIDXTH

8. ONY YOV YD

MP291 57NN NNDIN DY DINYTX DIDIT DY DOINND NPIAN-MNINA NWP NN TY MXIND POMNI ,NOIY
1Y 1MNa ?2.South v. Baker 2y (Laster) 9009 119080 120 YW 13275 RO wipd 10Nvp»TN YY
(mining accidents) 195 NMMIRN YIYY INKD Y2IND YO DIMNY NP9 HTAND MIYL VOYNN N4 NINT
DYNVPITN YD MNIMN NITAIY DY WIANN KD YINN VIVNN N2 DY DIVH ,NNN NIV TONNA WIPRY

YIAPY NYTY 022N PN DINVPITN 17991 Y2IND MYV NN INT VIVYNN N, T TINA.NMIND JMN DY W
100 INNN VDY MIP ©0I-DY NYTO DNAIN PIOND 1N KD D

“Like any simplistic bright-line rule, a three-incidents-in-a-year test would be easy to
administer. And concededly the number three has a lot going for it. Three Graces. Three
Fates. Three wishes from the djinni in Aladdin's lamp. It's the number of licks it takes to
get to the center of a Tootsie Pop, and for fans of Schoolhouse Rock, it will always be a

magic number. But three mining accidents in a year does not support a reasonable

.32—300ya,ow %
35— 34 mya,0v 7’
.36—35mya 0w B
South v. Baker, 62 A. 3d 1 (Del. Ch. 2012) *°

.40 — 39 nya ,ow 100
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inference of board involvement, much less bad faith, conscious wrongdoing, or knowing
indifference on the part of a board of directors, particularly where the incidents appear
unrelated. In a large corporation engaged in a dangerous business, three incidents could
readily happen in a single year because of decisions made and actions taken sufficiently

deep in the organization for the board not to have been involved.”



