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(PWHYN NN NN

NN YN DY NPMY NN ON DY M WPIANY PR OD N MDWNN N TIHN
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NYIANN TOM HY ININ YPI DY PNIVYNI DNPY W NIRT DO L(NMOAINR PIYa v
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79171 12 (2006) YLAWN VNN 127 ,197¥2 DIIMON P 7Y YADV 1266/03 .N.D PIYA IO
M) XD ,N219D NIV NYIAN MYIRD NYPA NIDNI DMPNID DINDN NN NYPI
.N1219571 NITNN NYANN NNV PY DY I9ND NYION

93198990 N VO/INNDIN /) POUN 19646-04-10 373N MONMNNY D) NNINNKD NIT PIYN
172NN DY MYINRD NYPA DX VNN DWINN OV .(2011) Y09WN NNND M12)7 99N
NN PNNY PR OV PV PROYL 1NYLY D DV ¥ap LavND M) NNIN MIANN SN
MHIN NMNMP OV NIPNIY DTN LYNY D VI I P NDIFDN NN NYIANN
;NN NYPAD MNAN MNANN DY INN WP DI YOI XY HDD NN O»pnn XY NNl
ION NNIAN MIANN YD NYYN DY NYIRND NYPIAD DMVIAYIN DMNYN DINIDN DY 1)
DV MY XD MAID ,NNAN MNIND DAY NYPIAL WAT XMINND NN DI PRY 1D T8

02 NAYNN IRYII NNAN NNIND DN MNP MDY 1PN DXVIIND

(2007) >LOVN MNRN M2Y7 SHOPIV /) NP7YA B0 NPINR NPNa 7438/05 .N.ya D) D
SV NNPN HYA NDI9D NI NN XI1AND VNVN 2D ION [IHVPIV 1Y PND]
.7N02 NN YATNY YYan NN, OND NI2N DY INDN MPYaa nan nHan

2330 70y )2 PI9 7YINN MHIND PIN DI O DY 11902 NI MNIRMD NN D

ON D920 7237 Yya 9199 BN NN NI Y¥aY DNHNN PIND”
PYYA DNMNHN PINN TUNI NN NN OV NI NYan YvHad
1T MIVON DWY 95897 JNIW 1905 170930 NN Y¥ary A9

JPINY 6 PPOA NIND 29 HY TONN HNIN PIPY NN

PSRPYINND P10 DN INIYA YBRY U3 %3 DIDND DI1mYN DI
HY NN NN DWA D) NI NN YWINY MO H¥aY HWaNND
MNND VAYNN N2 AN NNINNK NI PN XD DA NHANH
APINN WO 53, 1PNYN 10 ¥59909) P19 S5anm NPT IN BPaN-5Na
DIINNA DINNIND HY MPIDN HI2)D MIVAR N> 795 H1NON
19 )0 DAY NYY THA DY Yya Y IPYN DN ,oNNN
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DNN NH2N2 NN D2 HY IMODTY NDINON DTN DY 2NN TOM 99N 92D 27NN .46
NI1aNN YW Nan-nNnan SY MIYLHY 7IvWIva GRY) NIN NHAND DWA NI NN Vo
715 19303 931 YA 1ND NBN DT PRIYA NN .(MOYIN NIYIY NINWIY T292) NN

(2010) 478 — 474 >¥ P19

VINN D22 MPTIN MDD NONMNN MIPPINKD NPIDIN ,NI9DA 1D NN NIPIDY 29D

: 1191957 NN NYANN MIVANI NIDNN DNYO

NAY NN HTNHA NI NP ANY NNT JINMPA NI Ny*an .17
YN NAN-N3NDY BORN-NIINT DNNHNY TONN NN DN VOYNN
3 POANX NN

ONN-N93NNY 79 APy JIENPA NI NYAnY ApIsh v .2
Sy M0 Y5¥a ,19Y .OOVIN DN P2 MOV HAN-N93ND)
P23 AYAN YIHAY N 12INI DINITH DITPNYD BN BNN-NIANN

;DAN-N93NY DINY PN

HY N3NY M HY NYAN NMNNI NN JIXMPA NI NYann .3
5 (93N =-N93NN) NN JINI TY NININ NINY ,(BNN-N93NN) JIN)

MINSYY 2357 YY MNIPY 59 Y¥ NPT 1I8NPA NN NYann .4
; ONN-N92NN YW AMYYI NHYAY 33 NAN-N9aNH NN DINIY —

AVYYYN N2 YWHRNYAY 19NN S5¥aY 7N Han BXN-NaNN .5
DINYA 11931 1°H¥3) 1995 NYNY Y5 XOYY ¥15 NanN-NIana hYY
59 NN HY Pya wwda wpay

9199 NAN-NIINT PIINY 79 APY NPT JINNPA NI NYan .6
; ONN-N93NN HY NN oya by ¥ dNnva 19INa

7.0t NYIAN MDA 99NY PE181) NN NYANN HY NN L7

21957 NITNN DY NN MDA 1IN ITIDI-1IN MIVOIND OTIPN LIYNN DX Td P2

(476 — 475 my 193 NHM9%) NPPPNA MY
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17912 MpT8nn M1 Brown V. Tennesy, 508 N.E. 2d 347 (1987) y»ya 270N 47
N3N NI2NA ONXN NIAN DY NINRDN NPINNN DXY MYNYN T P2 N0 NN NYINI

99991 DIVINN PP

"As applied to this case, it is contended that Brown does not have
standing to bring this action on behalf of Pioneer because at the time
of the alleged misconduct Brown was a shareholder of T/B rather
than a shareholder of Pioneer, as required by statute. Brown, in
response, urges the adoption of [***S] the theory of a "double
derivative action" which would result in allowing Brown to bring this
action on behalf of Pioneer.

A double derivative action is one in which a shareholder of a parent
or holding corporation seeks to enforce derivatively the corporation's
derivative right to sue on behalf of the subsidiary. (Note, Suits by a
Shareholder in a Parent Corporation to Redress Injuries to the
Subsidiary, 64 Harv. L. Rev. 1313 (1951); 19 Am. Jur. 2d
Corporations sec. 2253, at 155 (1986); see, e.g., Birch v. McColgan
(S.D. Cal. 1941), 39 F. Supp. 358, 366.) Stated differently, the
shareholder is effectively maintaining the derivative action on behalf
of the subsidiary, [*608] based upon the fact that the parent or
holding corporation has derivative rights to the cause of action
possessed by the subsidiary. (13 Fletcher, Cyclopedia of Corporations
sec. 5977, at 207 (perm. ed. 1984).) Generally, this type of action
arises where, as in this case, a parent corporation owns and controls
a subsidiary. (19 Am. Jur. 2d Corporations sec. 2349, at 223 (1986);
see, e.g., Breswick & Co. v. Harrison-Rye Realty Corp. (1952), 280 A.D.
821, 114 N.Y.S.2d 25.) The wrong sought [***6] to be remedied by
the complaining shareholder is not only that done directly to the
parent corporation in which he or she owns stock, but also the wrong
done to the corporation's subsidiaries which indirectly, but actually,
affects the parent corporation and its stockholders. See Note,
Remedies of Stockholder of Parent Corporation for Injuries to
Subsidiaries, 50 Harv. L. Rev. 963 (1937). See also Kaufman v.
Wolfson (1956), 1 A.D.2d 555, 556, 151 N.Y.S.2d 530, 532.

Notwithstanding that the recognition of double derivative suits
relaxes the plaintiff's contemporaneous ownership requirement, the
weight of authority supports the allowance of these actions. (See
generally 154 A.L.R. 1295 (1945); Note, Suits by a Shareholder in a
Parent Corporation to Redress Injuries [***8] to the Subsidiary, 64
Harv. L. Rev. 1313-14 (1951).) The acceptance of the action
acknowledges the realities of the changing techniques and structures

28 vn 16
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of the modern corporation. [¥609] ( Kaufinan v. Wolfson (1956), 1
A.D.2d 555, 556-57, 151 N.Y.S.2d 530, 532.) Various theoretical bases
have been relied upon by the courts to support the adoption of
double derivative suits. (See generally Note, Suits by a Shareholder in
a Parent Corporation to Redress Injuries to the Subsidiary, 64 Harv. L.
Rev. 1313, 1313-14 (1951); 13 Fletcher, Cyclopedia of Corporations
sec. 5977, at 207 (perm. ed. 1984) (holding company owes a duty to
use its control of the subsidiary to right any wrong to it, and the
shareholders may, in effect, seek specific performance of that duty);
see, e.g., Goldstein v. Groesbeck (2d Cir. 1944), 142 F.2d 422 (adopting
the theory that a shareholder's suit is in essence a suit by a
beneficiary of a fiduciary to enforce a right); United States Lines, Inc.
v. United States Lines Co. (2d Cir. 1938), 96 F.2d 148 (action allowed
based upon the fact that both corporations were controlled by the
same individuals); Hirshhorn v. Mine Safety Appliances Co. (W.D.
[¥**%9] Penn. 1944), 54 F. Supp. 588 (action recognized by
analogizing it to one in which the court pierces the corporate veil);
Martin v. D.B. Martin Co. (1913), 10 Del. Ch. 211, 88 A. 612 (action
allowed based upon agency concepts).) An additional consideration
noted by the courts allowing double derivative suits is:
"[T]hat the burden of the damage or loss to the second
corporation will ultimately fall on the shareholders in the holding
corporation, through depreciation of the value of the stock of the
holding corporation resulting from the wrong done to the second
corporation which depreciates the value of its assets and the value
of its stock so held." 19 Am. Jur. 2d Corporations sec. 2349, at 223
(1986).

In this case we have not been presented with, nor has our research
led us to, any sufficient contrary legal or equitable theory which sets
forth a persuasive argument for denying a shareholder in Brown's
position the right to maintain a double derivative action. On the
contrary, we agree with the authorities that the concepts governing
corporate existence must be adaptable to the changing corporation of
modern society. Unexamined observance to rigid and outmoded
theories [***10] may result in inequitable decisions that fail to
comport with the realities of corporate structure. For these reasons,
we believe that double derivative suits should become part of the law
of this State."

SNHN PN

[.2.0 -MPNRA PR MYITN]

MONMNNM ,PY YN 19INA NYNDA WIOND DN TY IWITI KD DRIWI LIVNN YN .48
.DYPY NYIOM PTY NNDT NMNDNY ODAN NNNIN N DN NNND
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NYIONN ©022 1 NOND VIYNN NP DY INND DITINN NN NA NYN NYNNYN
PTONN PIN2 PNNIND ITYN ,NDIND NI NN YIND YRR MDD YN NIMIYN

N0 NPY NIMIY NYIDNN ONN PR IT NIMND
YINIOT PTA NDINON NITNN NYANA NIOND MYN IV MNYIYN YPYIY »)NID
N2 NH2N) NPVAYN NP SNV P TIND MIVON MDA G NYPY DMPN DNINA
219y ,ONN NI2N NN PITHNN VIV NN DY (ORND NN 7Y RN 19INT NVOWIN
, 1T 79Y PNDT NN NINAD NN DIVIIND DIV DINIVWIN) DMIDN 92 1NINY NINND
NAN NHAND DIMNY PRINY NI DN DMIPN DNIND -NINI NN YHND NI MDY
DY WavnD HPY -DMD DOWYNY YYN YW DMIPNN QNI MDNY/DMWWI/ODTNN APy
L0WINT NN DY DY PNIN MW PN, TON KNP DYDY, DR NN DY NINN Ty
N2N NHN DM XDNN .NAN NIAN NMNK 100% -2 DN NIAN NPINHD NIYA
NALY T NOYIH NAN NN D MYV TPHIMY ,ONN NIIN P2 NN MPININ
SV NLONINN MOYIAN NMND PRY .NTHY MIT NY W D) NY YW N 0NN NN

Brown Swnd NXY NDI9ON NITIN NYANN Y'Y NDMOYNI NAN NHAN NN DNN NN

SV 1790 D) 391 330 MY 019 YV 1190 NXI 10 V. Tennesy, 508 N.E. 2d 347 (1987)
) 197¥a D03 MPINNR PN 7438/05 (O-> — SNINN) .N.D D) 477 Dy )N NN
.(2007) 9 My Y0aWN NNND MY SHVPIV

9372 RTPN NPV 2-) 1 MYANIN DV 11292 , NN Mayvn Tab”
1Y ,ANTN AYANY Ty PN MYV Nyann Yy NToyn
DININ N7Ya NANT YN NN HY 1N YYa DN DO¥INN
52N9 YR D930 JY XD ,N930N JY NI DY an NN NY AN
MONMNN NYIANN NPY NX INNND MTIYNIY PO 17yl
YNI H92N2 DYPOY NHNINDY MNVPITI 1 NYamn YV NNHpand

HPANIN 1225 DIYAIND )3 MY PRY 391 ,17¥3 NYaNY

$27¥3 N%AN9 YR N3N NINY NYN .YNN INNN XY 1T Niyva
%3 ,009INN NIYVY NI 1 NYaANINI ,NHANH MIYaa 1915
NYIAN NY’Y NHANT YIY 39D 19783 DN YR N3N HY HNAIVY
199952) .277¥2 12N YR 92N NIVYN HRWII 9N ,1 nyanyn 1
NI OUYAY MIYINND NNMPY N ,NYan Ny NYansY

L2.0 = PN2 PR MUITN] 7.0 Hyana yanh

LI92 ,NPINMN YIYA SV YIITDN DIVIRN DY NNNA TNNN NX NIYNI NNPY ¥ 725 VI .49

DPOYN NN LOND NN P2 INDN MDY NINYNDI NAN NN D DTN NON
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:Brown V. Tennesy, 508 N.E. 2d 347 Nt yy2 1R .00

"In this case we have not been presented with, nor has our research
led us to, any sufficient contrary legal or equitable theory which sets
forth a persuasive argument for denying a shareholder in Brown's
position the right to maintain a double derivative action. On_the

contrary, we agree with the authorities that the concepts governing

corporate existence must be adaptable to the changing corporation of
modern_society. Unexamined observance to rigid and outmoded

theories [***10] may result in inequitable decisions that fail to
comport with the realities of corporate structure. For these reasons,
we believe that double derivative suits should become part of the law
of this State."

[.2.N —MPNA PN MUXTN]

L1250y )YOPAN 19939 MY POy XD )2

:Blasband V. Rates 971 F2d 1034 (1992) Nt yya NI 2

"However, we believe that the Delaware Supreme Court sub silentio
recognized an indirect financial interest as a basis for standing in
1988 when in Sternberg v. O'Neil, 550 A.2d 1105 (Del.1988),
apparently for the first time, it permitted a plaintiff to pursue a
double derivative suit. A double derivative action is identical in form
to a traditional derivative action, except that in a double derivative
the suit is brought on behalf of one corporation (e.g. a parent) to
enforce a cause of action in favor of a related corporation (e.g. its
subsidiary). As explained by one leading authority:

The holding company owes a duty to use its control of the subsidiary
to sue to right wrongs to it, and the shareholder may in effect compel
specific performance of these connected duties in a double
representative action....

In a 'double derivative' action, the shareholder is effectively

28 vmn 19
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maintaining the derivative action on behalf of the subsidiary, based
upon the fact that the parent or holding company has derivative
rights to the cause of action possessed by the subsidiary. The wrong
sought to be remedied by the complaining shareholder is not only
that done directly to the parent corporation in which he or she owns
stock, but also the wrong done to the corporation's subsidiaries
which indirectly, but actually, affects the parent corporation and its
shareholders. Notwithstanding that the recognition of double
derivative suits relaxes the plaintiff's contemporaneous ownership
requirement, the acceptance of the action acknowledges the realities
of the changing techniques and structures of the modern corporation.
The ultimate beneficiary of a double derivative action is the
corporation that possesses the primary right to sue.

13 Charles R.P. Keating, Gail A. O'Gradney, Fletcher Cyclopedia of
Corporations § 5977, at 240 (rev. ed. 1991) (footnotes omitted)
(emphasis added). See also Sternberg, 550 A.2d at 1107 n. 1 (citing
Fletcher); Brown v. Tenney, 125 I1L.2d 348, 355-57, 126 Ill.Dec. 545,
548-49, 532 N.E.2d 230, 233-34 (111.1988)."
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